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B un in 1999,the Battered Mothers' Testimony Project (BMTP) at the Wellesley Centers for Women is the
fir t human rights initiative in the United Statesto address domestic violence and child custody issues.Our
ssion is to assesswhether the Massachusettsfamily court system is acting in accordancewith intemationally ccepted human rights standards and norms in selected casesand to identify and promote the necessary
ch ges to ensure that the family courts meet their human rights obligations. The project is a multi-year effort
four distinct stages:
I.

Documentation and Research
e BMTP employed a variety of research methods to collect data in a multi-year, four-phase process:
(1) interviews with battered mothers; (2) written survey of battered women's and children's advocates;
(3) focus groups with battered mothers and advocates;and (4) interviews with state actors such as family
co rt judges, probate probation officers, guardians ad litem, Department of Social Service workers, and
o ers.
I
Human Rights Tribunal on Domestic Violence & Child Custody
A a first step to raise public awarenessof the injustices faced by battered mothers and their children in
fa 1y court litigation, the BMTP organized a Human Rights Tribunal on Domestic Violence & Child Custody
th t was held at the MassachusettsState House in honor of Mother's Day (May 9, 2002).1 To our knowledge,
th .was the first popular human rights tribunal in the world to address human rights violations in family
co rts. The tribunal focused on the public testimonies of five battered mothers and the responsesof four
in ited speakers.
Human Rights Report
s report: (1) details our research findings, (2) analyzes our findings according to international human
ri ts standards as well as U .5. and Massachusettslegal and policy standards, and (3) makes detailed
re ommendations for change. The research methodology, data analysis, and recommendations are all based
on principles of human rights and are discussed below and in the Appendices.
I
Th
hu
pr
B
fo

Community Organizing for Change
courage and leadership of the women who gave their testimonies to the BMTP and who spoke out at our
an rights tribunal began a series of public steps that the BMTP is taking as part of a wider movement to
tect the human rights of battered women and their children. Following the publication of this report, the
p will focus its efforts on community organizing, advocacy, and education around its recommendations
change in Massachusettsas well as on national replication of the project.2

oughout the world, partner and child abuse have been recognized as violations of fundamental human
rig ts, particularly the right to freedom from violence.3 International human rights laws and principles
cle rly delineate government responsibilities for protecting individuals from violence by other individuals
(s h as spousesor parents) and recognize that violence against women in particular is a global problem
re uiring government action to prevent and end it (see "Introduction to Human Rights" and Appendix B for
m re details).
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e international community has also identified partner and child abuse as major, global threats to public
ealth. Further, research demonstrates that women are more often the victims of partner abuse than men.
or instance, one-fourth of women in this country4 and one-tenth to two-thirds of women internationallyS
re reported to be physically abused by husbands or men with whom they are in an intimate relationship.
n 1998,women in the United Statesaccounted for 75 percent of the victims of intimate murders and about
5 percent of the victims of non-lethal violence.6Women are also 7 to 14 times more likely than men to report
uffering severephysical assaults from an intimate partner.7 In Massachusetts,male partners have been
ound to be the group most responsible for murders of adult women.8 Women's husbands and boyfriends
re also the group identified as most responsible for murders of children nationally.9
e negative impact on children 0£ exposure to partner abuse has also been well documented. Approximately
3 percent 0££emalevictims 0£ intimate partner violence live in households with children under age 12.10
n Massachusetts,more than 40,000children are exposed to domestic violence in their homes every year.11
hildren 0£women who have been abused by a male partner are at high risk £or being abused by these same
en: 40 to 70 percent 0£children 0£battered women are £ound to be directly abused by their mother's
atterer.12These children have been £ound to su££erhigh rates 0£ mental and physical health concerns
e.g., headaches,£ailure to thrive, vomiting, diarrhea)13and are more likely to report distress related to postivorce parental visitation.14 Children exposed to partner abuse are even at increased risk in the womb:
iolence against pregnant women is associatedwith very preterm labor and delivery , very low birth weight,
d £etalor neonatal death.15According to one study, approximately 156,000to 332,000women experience
iolence during pregnancy each year in the United States.16
urthermore, researchersare now identifying critical links between partner abuse, child abuse, and child
ustody disputes. Researchindicates, for example, that child custody and visitation arrangements often
rovide a context for abusive men to continue to control and victimize women and their children 17and that
majority of highly disputed child custody casesinvolve a history of partner abuse.18In addition, many of
e negative effects of divorce on children are being reconsidered as more likely the result of conflict and
iolence in the home that predate, and possibly cause,the separation and divorce.19And the fact that
atterers often escalatetheir violence after their victims leave them is also well documented in the research
iterature. The Minnesota Center Against Violence and Abuse reports:
[R]esearch confirms that battering men often escalate violence to recapture battered women and
children who have sought safety in separation. Battered women seek medical attention for injuries
sustained as a consequence of domestic violence significantly more often after separation than during
cohabitation; as many as 75 percent of the visits to emergency rooms by battered women occur after
separation. One investigation demonstrated that about 75 percent of the calls to law enforcement for
intervention and assistance in domestic violence occur after separation from batterers. Another study
revealed that half of the homicides of female spouses and partners were committed by men after
separation or divorce.20

Despite these recent advances in research and their implications for policy reform, practitioners and
policymakers throughout the United Statescontinue to overlook the critical subject of post-separation
violence against women and their children in the context of child custody disputes. Post-separation partner
and child abuse presents problems that are related to, but distinct from, pre-separation abuse and therefore
require targeted responses.

IThe Massachusettsfamily courts are not alone in experiencing problems with how their personnel, and others
connected with the courts, handle these situations. Indeed, Massachusettswas among the first states to
recognize that gender bias negatively affects the administration of justice for battered women when the
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Su reme Judicial Court commissioned a report in 1989on gender bias in the courts. In issuing that report,
M ssachusettsbecamepart of a national effort to examine gender bias and partner abuse in the courts. At
pr sent, a majority of state court systems have issued similar reports, most confirming the Supreme Judicial
C urt's general findings. In the words of one prominent court observer and researcher: "Courts show little
erstanding of the circumstances under which battered women survive and the ways in which the cycle
of iolence, economic dependence,lack of support from family and community , and fear of the batterer
co bineto keep women in these situations."21

Th battered women's and children's advocacy communities in Massachusettshave worked tirelessly to
pr vide services to abuse victims, develop interventions with perpetrators, educate the public, and prompt
th government to make policy changesthat improve the state's response to domestic violence and child
ab se. Largely as a result of this work, the Commonwealth has emerged as a national leader in confronting
th problem of domestic violence. State government leaders have consistently recognized that a coordinated
re onse at all levels of government is needed to effectively address these issues. In 1992,for example, the
Co
onwealth declared domestic violence a public health emergency in reaction to increasing numbers of
se ere domestic violence cases,and the executive branch responded by appointing the Governor's
Co
.ssion on Domestic Violence. Since its inception, the commission has done much to coordinate policies
an initiatives on domestic violence throughout all levels of government. In addition, executive branch
ag ncies, such as the Department of Public Health, have created specific programs dedicated to studying and
im roving the social conditions that lead to domestic violence.
Th judiciary has also demonstrated an awarenessof domestic violence and related problems. As stated
ab ve, the MassachusettsSupreme Judicial Court commissioned a report on gender bias in the courts that
fo d that bias against women was widespread throughout the court system, including the family courts.
s report also uncovered the fact that gender bias affects substantive decision making in court casesand
th treatment of individuals coming to court. With regard to child custody decisions in particular, it found
th t family court judges and probate probation officers often do not consider violence toward women
reI vant and that family courts are ordering shared legal custody even when there is a history of partner
ab se. 22Moreover, the report found that, regardless of the presenceor absenceof partner abuse, fathers
w o actively seek custody obtain either primary or joint physical custody 70 to 90 percent of the time, and
th t when fathers contest custody, mothers are held to a different and higher standard than fathers.23
Th s finding is significant becauseit contradicts the myth that family courts are biased in favor of mothers;
in eed, it demonstrates that in these cases,the courts are biased against mothers and in favor of fathers.
Fo owing publication of this study, the MassachusettsSupreme Judicial Court appointed the Committee
on ender Equality, which served from 1989to 1994and began to implement the report's recommendations.
Si e 1994,the work of this committee has been carried forward by the Administrative Office of the Trial
Co t's Gender Equality Advisory Board. Together, these two groups instituted a series of reforms that
inc uded (1) creating Guidelines for Judicial Practice in Abuse Prevention Proceedings; (2) authoring new
c ons in the Code of Judicial Conduct that prohibit gender-biased behaviors; and (3) issuing specialized
fo s for judges to use in making written findings related to the issuance of custody orders. Additional
ref rms involved creating new court-based resources and services for domestic violence victims and training
for court officers on g~nder-neutral behavior.24The Judicial Institute, which is part of the court system, and
th private Flaschner Judicial Institute provide the majority of this training. Although all new judges now
rec ive one day of training on domestic violence practice through a biannual judicial orientation program,
pa ticipation in additional training programs for judges is optional.25 Indeed, virtually none of the domestic
vi ence training for court personnel, including judges, is mandatory .Neither the courts nor the Legislature
ap ear to have dedicated sufficient funds to such training.26
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1989,the Committee on Gender Equality also established a Task Force on Domestic Violence that focused
n 209A (restraining order) proceedings involving questions of child custody, visitation, and support. The
sk force conducted research with all levels of court personnel and investigated a wide variety of complaints
bout the 209A system. The task force's findings mirror some of the findings of the BMTP, and its
ecommendations would have gone a long way toward improving the process of determining child custody,
isitation, and support orders. To date, the task force's recommendations have never been pursued with the
ull force of a dedicated reform project and have not been meaningfully implemented.27
e MassachusettsLegislature responded to increasing concerns about children's safety in child custody and
omestic violence casesby passing the Presumption of Custody Law in 1998.28This law acknowledges the
arm to children of exposure to partner abuse (as well as child abuse) by creating a rebuttable presumption
hat it is not in children's best interests to be placed in the sole custody, shared legal custody, or shared
hysical custody of an abusive parent upon a court finding that a pattern or serious incident of abuse has
ccurred.29To our knowledge, no systematic steps have ever been taken, either by the courts or by the
egislature, to ensure that this law is applied uniformly, beyond an initial distribution of basic information
bout it.30

espite the advances outlined above, the Massachusettsfamily courts' approach to dealing with domestic
iolence and child custody issues appears to be largely passive, or at best, reactive. Certainly, many of the
ecommendations made in the 1989gender bias study have not yet been implemented or even considered.
e court policy reforms that have been instituted often are not eriforced or cannot be eriforced becausethey
re only iriformal administrative directives (as opposed to laws or court rules). Moreover, there are few
ffective and accessiblecomplaint procedures and mechanisms to hold state actors accountable for their
ctions. And while the research done by specially appointed committees is helpful, little of it focuses on the
itigant's point of view, and most of it has not yet resulted in concrete reforms. To make matters worse, the
ourts have devoted minimal resources to helping their most vulnerable users -pro se (self-represented) and
conomically disadvantaged litigants -whose numbers are increasing steadily. This population is also
articularly hard hit by the shortage of attorneys trained in partner abuse and the general lack of services
or navigating the family court system.31
e found that, as a result, battered women still face major problems in the Massachusettsfamily court
ystem, including losing custody of their children to their abusive ex-partners, being forced to send their
hildren on unsupervised visitation with abusive ex-partners who may also have abused the children,
xperiencing discrimination and bias, being denied their due process rights, and experiencing economic
ardship related to the litigation.
n presenting this report and its recommendations, we acknowledge that improving the family courts'
esponseto partner abuse and child custody issues is no small undertaking. The state's 50 family court judges
ear 155,000casesa year, and roughly 22,000of these casesinvolve divorce.32In addition, the courts are
uffering from the effects of shrinking resources in the face of growing demand, and the Commonwealth's
ost recent budget crises have greatly deepened the divide between services needed and services provided
y the court system.
evertheless,the deficiencies listed above have the potential to seriously undermine battered mothersl trust
nd confidence in the court system, as they certainly have for the battered women we interviewed. For
attered mothers (and therefore their children), loss of confidence in the family courts is a particularly serious
roblem becauseit can mean that they choose to remain with the batterer rather than face a family court
ystem that may deny justice to them and their children.
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u gent action is therefore needed. More than a decade after the release of the Massachusettsgender bias
s dy, battered women's and children's advocates in this state have been continuing to amass anecdotal
e .dence about problems with how the Massachusettsfamily courts are handling partner abuse and child
c tody cases.However, the Massachusettscourt system still does not collect specific data on the number of
fa 1y court casesit hears each year that involve partner abuse and child custody issues,thereby making
q antitative research on this topic extremely difficult to conduct. Thus, there has been no body of research in
M ssachusettsthat documents the specific problems that battered mothers encounter in the family courts, the
r ge of these problems, or their long-term impact on battered mothers and their children.
e Battered Mothers' Testimony Project begins to meet this need for information through an innovative
re earch approach that is grounded in the voices and experiencesof those most directly affected by the
pr blems being studied -the battered mothers themselves. As discussed above, current research data
d onstrate that the majority of partner abuse casesinvolve male violence against female partners; this
pr ject therefore chose to limit its primary interviews to female victims of partner abuse. In doing so, we
m ke no claim that women are generally better individuals or better parents than men. Rather, we wish to
dr w attention to the fact that when any individual's human rights are violated, it is cause for grave concern,
an the government is required to take swift action to remedy the violation. Further, while the BMTP could
ha e been conducted in any state in this country (becauseof the common nature of these violations), we
ch se Massachusettsbecausethe parent organization for the project is located in this state and because
M ssachusettshas demonstrated leadership on domestic violence issues in the past.

~
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sc. ?ce research ~ethodologi~s. To our kno~ledge, this is the first :esearch project on battered mothers in the
U ted Statesto Implement this type of multi-method research design.
goal of human rights fact-finding is to identify human rights violations as reported by the victims of the
vi lations and those who witnessed them.33Whether in the context of large-scalehuman rights violations or
re tively fewer instances of abuse inflicted on a subset of a population, human rights fact-finding aims to
over patterns of state practices that may indicate where human rights violations are occurring, who is
re ponsible for the violations, and who is affected by them. The ultimate, and explicit, goal is to expose
h an rights violations in ways that prompt governments to implement changes that rectify the violating
pr ctices. Human rights principles also require that fact-finding efforts document the ways in which
vi lations are experienced differently by different people, according to intersecting factors such as sex, race,
e 'city, socioeconomic status, immigration status, age, and sexual orientation.
A ~ n human rights fact-finding, the driving force behind qualitative research is the prominence of the voices
of e people under study (project participants). Qualitative research methodology is especially strong in

en bling researchersto document the lived experiencesof individuals and to give participants the
op ortunity to describe, in their own words, the social, cultural, and political phenomena affecting them.
s project also used quantitative research tools to collect standardized sociodemographic information and
ev nt data about participants' lives during a specified period of time related to the abusive relationship with
an intimate partner and subsequent litigation in the family courts.

~

otfr four-phase study is outlined briefly below (seeAppendix C for further details on data collection,
anflysis, and management, including sample questions from the interviews and questionnaires).
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PHASE

1: ONE-TO-ONE

INTERVIEWS

..

Introduction

WITH

40 HAlTERED

.

MOTHERS

e primary sample for this study represents 40 battered mothers who experienced family court litigation in
1 of the 14 Massachusettscounties.34Criteria for participant inclusion were:
1. Being a mother;
2. Experiencing violence from an intimate partner with whom they had children and with whom
they no longer reside;
3. Engaging in custody litigation with the abusive ex-partner in a Massachusettsfamily court;
4. Expressing grievances about family court processesand actors and! or perceiving that their
human rights may have been violated by family court state actors; and
5. Willingness to speak with a documenter about these experiences.
farticipants were recruited through social service agenciesand legal providers serving a variety of clients
lncluding:
1. Battered women;
2. Communities of color;
3. Victims/ survivors of same-sexbattering; and
4. Immigrant/ refugee battered women.
attered women's advocates who volunteered as testimony-takers for the study also contributed significantly
o participant recruitment. Snowball sampling (recruiting by word-of-mouth) through participant women
as also utilized.
articipants represented a diverse group 0£battered mothers not only in terms 0£ geographical location
oughout the state, but also with regard to the £ollowing individual characteristics:
.Age
range: 24 to 58;
.Annual
income range: $15,000and under to $105,000and over;
.Educational-level
range: Completion 0£ some high school to advanced degrees;
.Race/ethnicity:
Approximately one-quarter 0£participants were women 0£color (including both u.s.
citizens and immigrants). The remainder were white women; and
.Sexual
orientation: While all 0£the participants were in abusive relationships with men and
describe the £amily court litigation with these male ex-partners, at least one participarit currently is or
has been in a same-sexpartner relationship.
n the interviews, participants were asked about:
1. Their experiencesof partner and child abuse both pre- and post-separation;
2. Economic issues related to the family court litigation;
3. Their experiencesand problems with five categories of state actors: judges, guardians ad litem,
probate probation officers, Department of Social Servicesworkers, and court-appointed psychological
evaluators; and
4. Their recommendations for improving the family court system.
~

ll reasonableefforts have been made to ensure the confidentiality of participants. A confidentiality protocol
as reviewed and approved by the Wellesley Centers for Women Ethics Committee. All participants have
een assigned pseudonyms and interview transcripts have been de-identified. All names in this report are
seudonyms, including those of women's ex-partners and children.

p
~

PHASE

2: WRITTEN

SURVEY OF 31 ADVOCATES

FOR BATTERED

WOMEN

AND

THEIR

CHILR

ur second sample included advocates across Massachusettswho agreed to complete a written survey about
eir experienceswith how the Massachusettsfamily courts are handling child custody and visitation issues
hen there is a history of partner abuse. The survey consisted of 19 open-ended questions regarding
espondents' experienceswith domestic violence and child custody issues, including their experienceswith
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ju ges, guardians ad litem, probate probation officers, and the Department of Social Services.Questions were
de igned to elicit respondents' reflections on the issues as well as concrete examples of problems with the
fa .ly court system that they, through their clients, have observed. Advocates were recruited through
di ect mail contact and snowball sampling. Approximately 40 surveys35were mailed and 3136were returned.
A with all of our documentation efforts, respondents were asked to list what changes to the family court
sy tern they would recommend.
[]

project conducted five focus groups with advocates and survivors of partner abuse to explore how
in rsecting issues of race, gender, socioeconomic status, immigration status, and/ or sexual orientation may
co e into play for battered mothers in the family courts. Focus group participants were also asked for their
re ommendations for change.
~

majority of the survivor participants were also included in the first sample; the others had contacted the
B
p after the deadline to be interviewed individually had passed, and instead were invited to participate in
fo us groups. The advocate participants were selected because of their experience and expertise in the
reI vant issue areas being discussed and were recruited through the professional contacts of BMTP Steering
C
.ttee members.

Th se focus groups included a total of 23 women in five separatefocus group sessions,as follows:
1. Women-of-color survivors of partner abuse:3 African Americans,2 Latinas (U.S. citizens);
2. Legal advocates for U.S.-citizen women-of-color survivors of partner abuse: 1 African American,
2 Latinas;
3. Advocates for immigrant and refugee survivors of partner abuse: 5 representingHaitian,
Vietnamese,
Brazilian, Chinese,and Cambodiancommunities;
4. Advocates for lesbians, bisexuals, and transgendered survivors of partner abuse: 3; and
5. Mainstream service providers (primarily lawyers and legal advocates): 7.
A ~onfidentiality protocol was also implemented for focus group participants. No names of focus group
patticipants are used in this report.
[]

PHASE

4: INTERVIEWS

RELATION

WITH

TO THE FAMILY

16 STATE ACTORS

COURT

IN MASSACHUSETTS

WHO WORK

WITHIN

OR IN

SYSTEM

Th project conducted one-hour, confidential interviews with selected state actors that included
pr -established questions designed to elicit their understanding of and attitudes toward domestic violence
an child custody cases.As with all those contacted by the project, state actors were asked for their
re ommendations for change. The project interviewed state actors from each major state actor category
di cussed in this report (seven were female and eight were male). State actors were asked to be interviewed
fo one of three reasons:
1. At least two women in our study made specific complaints about them;
2. Women and/ or advocates identified them as handling partner abuse and child custody issues
well; or
3. They possessedspecific knowledge about an aspect of the family court system based on their
professional affiliation or position.
In~ eeping with human rights documentation principles,37 however, the majority of state actors were chosen
be ause of complaints received against them. No names of state actors appear in this report. This sample
in uded:
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7 Massachusetts family court judges;
1 representative from the Massachusetts Commission on Judicial Conduct;
2 representatives from the Domestic Violence Unit of the Massachusetts Department of Social
Services;
4 guardians ad litem;
1 probate probation officer; and
1 representative from the Massachusetts Division of Professional Licensure.

ile the samples of individuals represented in the multiple phases of this study are diverse in many
espects,this study does not purport to represent all battered mothers who have experienced litigation in the
assachusettsfamily court system, all battered women's advocates,or all state actors in the Massachusetts
amily courts. Additionally, these findings are limited in scope by the fact that some participants or
espondents did not -or were not -able to answer all of the questions posed to them. Furthermore, because
e interviews, focus groups, and surveys were conducted in English, participation was limited to individuals
ith English proficiency. The project also makes no claim regarding statistical significance, ability to
eneralize to a larger population, or the overall extent of the reported problems either in Massachusettsor
lsewhere.

e interview transcripts from the primary sample of 40 battered mothers were analyzed for content by
embers of the BMTP Steering Committee. The analysis results were managed with a customized database
Microsoft@ Access2000)that allowed for comparative examination of both sociodemographic information
d content analysis. The numbers cited in this report were generated both from answers to standardized
losed-ended questions and open-ended questions that resulted in free-form conversation between the
ocumenters and the battered mothers. Accordingly, the frequency counts included in this report refer only
o the number of women who, during the interview itself, reported a particular problem. The frequency
ounts therefore are likely to be low, since most women could not discuss every aspect of their casesduring
he interview process.

\rhe nature, range, and overlap of the problems reported by the 40 women in our primary sample were
rchoed by advocates and, in some instances,by state actors as well. Our findings therefore are sufficient to:
.
.
.

Offer a critical and detailed understanding of the range of specific problems and injustices
encountered by battered mothers and their children in family court litigation;
Establish that human rights violations have occurred in the Massachusettsfamily courts and
that Massachusettsis obligated to take steps to remedy them; and
Develop practical recommendations for change based on input from multiple stakeholders.

~ollowing is a brief introduction to the human rights principles that guide the project's analysis of its findings
~d recommendations for change.

8

Human rights are inscribed in the hearts of people;
they were there long before lawmakers drafted their first proclamation.
Mary Robinson, U oN0High Commissioner for Human Rights
H man rights are much more than a body of law: they constitute a universal value system and vision of
pr ciples that form the foundation of global freedom, justice, and peace,These rights are based on the
f damental principle that all people -no matter who they are or where they come from -possess an
i erent human dignity , and that regardless of sex, race, class, sexual orientation, immigration status, age,
reI gion, or other distinctions, they are equally entitled to enjoy their human rights and are equally
re onsible for respecting the human rights of others, Furthermore, governments (referred to by the
int rnational community as "States")throughout the world, including the United States,have clear and
sp cific responsibilities to protect and promote the human rights of people within their jurisdictions,
H man rights require high standards of government accountability for women's and children's
ri hts.
Th international community has set high standards of governmental responsibility that have not always
be n met by the United Statesin fulfilling the needs and rights of people within its jurisdiction, For example,
hu an rights standards confer on state actors (i,e" government) the responsibility not to directly violate
rig ts and also the responsibility to prevent violations by non-state actors (such as perpetrators of partner
an child abuse), Becausethese standards are widely accepted throughout the world, they give advocates in
th United Statesthe legal and moral foundation on which to raise the bar on what we can expect our
go ernment to do to protect the human rights of battered women and children,
T e ri~ht to freedom from violence
ot er rIghts are meaningless.

is one of the most fundamental
.

human

rights:

without

it, all

Fr edom from violence, whether committed by a "private" individual such as a spouse or by a state actor
su h as a police officer, is a fundamental human right, When a battered woman takes the courageous step to
lea e her abuser in order to protect herself and her children, a human rights approach demands, at a
m' 'mum, that our family courts not risk her re-victimization through dangerous child custody or visitation
or ers,38Without freedom from violence, how can a battered mother effectively build a new life for herself
an her children?
H man rights require fulfillment
of womenrs and children's economic rights.
Th human rights framework recognizes that all rights are interrelated and interdependent; thus, the
ful 'llment of battered women's and children's economic rights -such as the rights to food, shelter, and health
ca -also is essential if women and children are to achieve freedom from violence, A human rights approach
re uires the family courts, for example, to ensure that child support orders are adequate for battered mothers
to btain the resourcesfor themselves and their children to which all individuals have a right, and to ensure
th t the orders are enforced, This approach also requires them to hold batterers accountable for filing
ha assing and baselesslegal motions that destroy women and children financially,
H man rights demand justice for all women and children.
Th human rights system demands that justice be made equally available to all people, regardless of sex,
rac , class, sexual orientation, immigration status, age, religion, or other distinctions, This approach gives
wen's
and children's advocates a powerful tool for demanding that the family courts apply the law
eq ally to, and treat with equal dignity , not only women and men, but also poor women, white women,
wen
of color, immigrant and refugee women, lesbian, bisexual, and transgendered people, and women
fro other marginalized populations,
T e human rights framework internationalizes and strengthens the struggle for women's and
ch ldren's human rights.
Us ng the human rights model enables advocates to name the injustices that battered women and their
chi dren face in the family courts for what they are: violations of fundamental human rights and norms that
ha e been agreed to throughout the world, including by the United States,The human rights approach lets
us potlight the abusestaking place in our own country and communities, demand accountability , and
str ngthen the global struggle for the human rights of all people everywhere,
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!rhe following provides a brief overview of the basic human rights principles that are the inspiration for the
~MTP and that underlie our inquiry into the Massachusettsfamily courts and our analysis of our findings.

ince the United Nations proclaimed the Universal Declaration of Human Rights in 1948,the international
ommunity has adopted numerous laws, standards, and mechanisms to protect and promote the human
ights of individuals vis-a-vis their governments. The Battered Mothers' Testimony Project is using these
uman rights standards to investigate and evaluate how the Massachusettsfamily courts are handling child
ustody and visitation decisions when there is a history of partner abuse and, in some of the cases,child
abuse as well.
Government responsibility for the human rights of people within its jurisdiction can be summarized under
the broad categories of "respect, protect, fulfill"39 as outlined below. For the Massachusettsfamily court
system, this means that judges, guardians ad litem, probate probation officers, and other state actors not only
must refrain from directly violating the human rights of women and children through their actions (such as
gender discrimination), but also must take positive steps to protect children and women from abuse by
non-state actors such as ex-husbands, ex-boyfriends, and fathers.40
Respect
The obligation to "respect" focuses on the direct actions a government takes through its laws, agents, and
systems.Thus, if a government systematically discriminates against women in its court-ordered
investigations and evaluations or fails to assure women an equal voice in court, then the government is
failing to respect women's human rights.
Protect
The obligation to "protect" requires governments to ensure that private individuals or entities do not violate
the human rights of other private individuals. According to Amnesty International, a government can be
deemed responsible for carrying out human rights violations becauseof a specific kind of connection with
non-state actors or becauseof its failures to take reasonable steps to prevent or respond to violations.41 Thus,
this obligation clearly includes protecting women and children from abuse by individual perpetrators and
can be violated by, for example, judges who allow batterers to use the family court system to harass women
or who order women and children into unsafe custody or visitation arrangements with a batterer and/ or
child abuser.42
Fulfill
The obligation to "fulfill" requires governments to take active measures to ensure that people within their
jurisdiction have the opportunity to obtain satisfaction of their needs (where recognized in human rights laws
and instruments) that cannot be secured by their own personal efforts.43For example, this responsibility
requires governments to provide clean drinking water or to create the conditions necessaryfor women's
non-governmental organizations to form and function.44 It also requires governments to provide battered
women and their children with accessto shelter and the economic resources needed to flee their abusers and
establish an independent, safe life.

Human rights are grounded, first and foremost, in the human condition. We have human rights becausewe
are human, not becauseour government has enacted laws granting us those rights. Human rights therefore
are primarily a set of universal principles and a source of moral authority for a fair and compassionate global
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unity , of which the United States -including the Massachusetts family court system -is a part. From a
an rights perspective, then, the essential question is not simply whether a government is "legally bound"
specific international treaty or law, but whether the government is acting in accordance with universal
an rights principles.

Po instance, a government arguably cannot ignore entire categories of internationally accepted human rights
wi the excusethat it has not ratified a particular jntemational treaty on human rights. Although the United
S tes has failed to ratify many international human rights treaties as well as made formal "reservations" to
m y of the treaties it has ratifiedr legal scholars have pointed out that "U.S. officials concede that the norms
gu anteed still must be observed by all state and federal officials, including judges."45
In eed, by virtue of its membership in the United Nations, the United Statesis automatically considered.to
be. agreement with the principles of U.N. declarations such as the Universal Declaration of Human Rights,
th foundation of the international human rights system, and the Declaration on the Elimination of Violence
A inst Women which defines violence against women as a human rights violation and delineates
go emments' obligations to end and prevent it.
In ddition, the United Statesis bound on a fundamental level to the international treaties that it has signed
bu not ratified, including the U.N. Convention on the Rights of the Child and the U.N. Convention on the
Eli.
ation of All Forms of Discrimination against Women. Specifically, the United Stateshas an obligation
to bserve the object and purpose of these treaties; in other words, it must not, at the very least, act in any
w that contravenes or contradicts the fundamental terms of the treaty .Moreover, many of the key rights
gu anteed by certain international treaties, such as the U.N. Convention Against Torture and Other Cruel,
I uman or Degrading Treatment or Punishment, the U.N. ConventionQn the Rights of the Child, and the
U. .Convention on the Elimination of All Forms of Discrimination Against Women, are considered to be so
wi ely accepted by the international community that they arguably constitute part of customary international
la, and "[U.S.] state and federal law should be interpreted so as not to conflict with customary international
hu an rights norms and obligations."46 (SeeAppendix B for a complete discussion of relevant international
hu an rights laws).

Th; Battered Mothers' Testimony Project has shaped its human rights investigation of the Massachusetts
fa '1y courts around the following broad questions, all of which are grounded in the principles of

int mational human rights law and standards:
[]

Are the Massachusetts family courts respecting, protecting, and fulfilling
children's fundamental human rights to:47
.Bodily
integrity and freedom from violence;
.Non-discrimination
and equal protection of the law;
.Freedom
from torture and degrading treatment;
.Due
process;
.Freedom
of speech and a fair hearing; and
.Adequate
standard of living.

battered mothers' and their

[]

Are the Massachusettsfamily courts exercising due diligence with respect to violence against
women and children?
"Due diligence" is the primary human rights standard for assessinghow a government responds to
human rights abusessuch as partner and child abuse that are committed by non-state actors.48
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gove~ment may be held c~mplicit in such ,:,iolencew~ere it systematically fails to provide protection
om prIvate actors who deprIve others of.theIr human rIghts or "condones a pattern of abuse through
ervasive non-action."49Thus, the two primary questions the BMTP asked with regard to due diligence are:
.

.

p

Are the Massachusettsfamily courts exercising "due diligence to prevent, investigate and punish
acts of violence against women, whether those acts are perpetrated by the State or by private
persons"? (Declaration on the Elimination of Violence Against Women, art. 4)50
Is the Commonwealth of Massachusetts"[developing],in a comprehensive
way, preventiveapproaches
and [taking] all thosemeasuresof a legal,political, administrativeand cultural nature that promotethe
protectionof womenagainstanyform of violence,and [ensuring] that the re-victimization of womendoes
not occurbecause
of laws insensitiveto genderconsiderations,
enforcementpracticesor other
interventions"?(Declaration on the Elimination of Violence Against Women, art. 4)

Are the Massachusettsfamily courts acting in children's best interests in child custody and visitation
caseswhere there is a history of partner and/ or child abuse?

e "best interests 0£the child" standard is the primary standard £or protecting children's rights and
ell-being in both international and domestic law. For instance, the U.N. Convention on the Rights 0£the
hild (CRC) requires governments to protect and promote the human rights 0£children in all areas 0£their
ives and sets £orth the "best inte!ests 0£the child" as its primary standard £or how governments should
andle situations involving children. With regard to child custody issues in particular, the U.N. Convention
n the Rights 0£the Child states that children have the right to contact with their parents, except when
eparation is necessary£or the children's best interests.51The Convention is clear that abuse and neglect are
ot in children's best interests:
In all actions concerning children, whether undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a
primary consideration.

(CRC, art. 3)

States parties should take all appropriate legislative, administrative, social and educational measures
to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent
treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal
guardian(s) or any other person who has the care of the child. (CRC, art. 19)

[

Where the Massachusetts £amily courts are £ound to be violating the human rights 0£ battered mothers
Remedies
and their children, what remedies and re£orms must be made in order £or the courts to respect, protect}
and £ul£ill the human rights 0£ battered mothers and their children?
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D spite the unique and complex set of circumstances constituting the caseof each of the 40 women who gave
th ir testimonies, the stories they report of abuse by their ex-partners and within the Massachusettsfamily
co rt system are strikingly similar .While the women comprise a diverse group in terms of their own
pe sonal characteristics, consistent themes emerged in the women's testimonies that can be summarized in
th common scenario below. Each item listed reflects problems identified most frequently by the women we
in erviewed, and the quotations are representative of many women's testimonies.
I.

A woman enters a relationship with a man52and has children. At some point in the relationship, her
partner begins to subject her to physical, sexual, psychological, and/ or economic abuse. Often the
abuse occurs while the woman is pregnant.53Much of this abuse is extensively documented.54
He said, "Okay, you don't want [sex]?" He started punching me that night, punching me

ana mttlng me. 1 was two months' pregnant. (Francine)
NQtg.:As stated earlier, all names have been changed to protect the privacy of participants.
I.

The children wimess the abuse of their mothers55or are subjected to sexual,56physical,57or
psychological58abuse themselves, sometimes during a parmer abuse inciqent.59
My husband took the baby and said, IIShut this lucking
the room. And all I could see was Nathan hitting

kid Up!11and threw him across

the wall, and I grabbed him. (Fran)

I.

The woman eventually takes steps to leave her abuser to protect herself and her children. She seeks
the help of the Massachusettsfamily court system by requesting custody of the children as well as
visitation arrangements with her ex-partner that are safe for herself and her children.

I.

She finds instead that the Massachusettsfamily court system does exactly the opposite of what she
had requested or expected. The courts, primarily by granting the abuser custody of, or unsafe
visitation with, the children:
.Fail to protect her;
.Fail to protect the children;
.Forbid
her from protecting the children by requiring her to comply with unsafe custody and
visitation orders or risk being held in contempt of court; and
.Allow
her ex-partner to use the family court system to abuse her and the children emotionally
and financially.

~

After she has left her ex-partner and has gone to the Massachusettsfamily courts regarding child
custody and visitation issues,her ex-partner continues to abuse her by violating restraining orders,60
stalking,61harassing and intimidating her,62threatening to kill her,63and/ or physically and sexually
abusing her.64
He would grab me, like grab my breast or my bum, or my vagina, or at one point, he was
sitting at my kitchen table, waiting for the kids to come down, and he took his penis out
while he was sitting at the kitchen table. (Alice)
I couldn It have a life after I left him, like I couldn't

date)

couldn

do anything. He'd

always be watching me. Ganice)
~

Her ex-partner also abusesthe children post-separation65-physically, sexually,66andf or
psychologically.67He also neglects them.68
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[My daughter] came home the first time with claims that he kissed her with his tongue.
And then it just escalated. ...[A]lmost
every weekend after that, she had new disclosures
to tell me. She told me that he put two fingers inside other vagina. (Beth)
VVhen I first saw my son after that year [with his father], he had on pants. ..that were ripped,
he had eczema so bad, he had sneakers that were too small, with no laces, he was emaciated. ...
[T]o this day, this boy is like a boy of stone. Gune)
.

The long-term

physical,

psychological,

and economic

impact

on her and the children

is devastating

[My relationship with my children] is completely destroyed. I mean before, we had a very close
relationship. They didn't have a father, they only had a mother doing everything. ...And it
went from a very close, nurturing relationship to a nonexistent one. I haven't seen my kids in
a year and a half You know, I can't send them a birthday card, I have no wayofknowing
whether they're dead or alive or injured. (Lorie)

ooking at these womeds stories in the aggregate,we are left with no doubt that the family courts can playa
ubstantial role in the perpetuation (or prevention) of partner and child abuse once a woman leaves her
buser. It is clear that many of the problems documented by the Battered Mothers' Testimony Project happen
ecauseof systemic flaws in the family court system, including:
.State
actors who lack an understanding of domestic violence, child abuse, child development, and
trauma;
.State
actors who ignore, minimize or refuse to examine evidence or allegations of domestic violence
and/ or child abuse;
.State
actors who exhibit bias against battered women and in favor of their abusive ex-partners;
.State
actors who allow batterers to use the court system to harass and financially drain battered
women (and children); and
.State
actors who fail to apply the law.

is human rights report is organized around six distinct human rights violations that appear to occur
ecauseof specific actions, inactions, and attitudes by family court judges, probate probation officers,
uardians ad litem, Department of Social Service workers, and court-appointed psychological evaluators
!lstateactors!l).We reco~ze that some of these state actor behaviors can result in violations of multiple
uman rights at the same time. Nevertheless, we identify and discuss in this report six distinct human rights
iolations:

II.
III.
IV.
V.
VI.

Failure to protect battered women and children from abuse
Discrimination and bias against battered women
Degrading treatment of battered women
Denial of due process to battered women
Allowing the batterer to continue the abuse through the family courts
Failure to respect the economic rights of battered women and children

or each human rights violation discussed, we first provide detailed accounts of problems that battered
others said they faced during family court litigation. Problems identified in battered mothers' testimonies
re then supplemented by information gathered from advocates. Next, where relevant, we discuss the results
of our interviews with state actors as they pertain to the particular violation. Lastly, we explain how these
roblems constitute human rights violations in light of international, U.S. federal, and Massachusettsstate
aws and standards. The report concludes with a series of practical recommendations for reform of the family
court system.
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SECTION

I:: FAILURE
WOMEN

TO PROTECT BATTERED
AND CHILDREN
FROM ABUSE

p oblem
So e Massachusettsfamily courts are placing battered women and their children in danger by issuing child
cu tody and visitation orders that require them to have ongoing, unprotected contact with batterers and child
ab sers. Thesewomen and children are harmed and/ or threatened with harm physically, sexually,
e otionally, and/ or economically by the abuser as a result. There are family court judges, guardians ad
lit m, probate probation officers, Department of Social Service workers, and court-appointed psychological
ev luators who fail to protect battered women and their children by:
1. Granting or recommending custody 0£children to batterers;
2. Granting or recommending unsa£evisitation with batterers;
3. Ignoring or minimizing mothers' reports of partner abuse or child abuse/ mistreatment, including by:
a. omitting women's descriptions of, or concerns about, abuse from o£ficial reports and
recommendations;
b. inappropriately or inaccurately characterizing women's reports of abuse;
c. failing to pay attention to women's concerns about their children's safety and well-being;
d. taking punitive actions against women for attempting to protect their children; and
e. blaming women £or the abuse, its impact on the children, or for the children's re£usalto visit with
their fathers.
4. Failing or refusing to investigate partner abuse or mothers' allegations of child abuse;
5. Failing to examine or credit documented evidence 0£partner or child abuse; and
6. Mishandling child sexual abuse allegations (guardians ad litem specifically).
NQk Many 0£these £act-£indingissues also may implicate battered women's rights to due process (see
Section IV) and non-discrimination (seeSection II).
H

man rights violated
en the Massachusettsfamily courts fail to protect battered mothers and their children from partner
an / or child abuse, they violate women's and children's human rights to freedom from violence and, in
so e circumstances,their right to freedom from torture and degrading treatment and to non-discrimination.
y also fail to uphold the government's human rights obligations to exercise due diligence and to act in
ch ldren's best interests.

c se summary
K en's ex-partner, Jason,served several months in jail for a severe assault on her, which was witnessed by
th older of their two sons, Jeremy. After being released from jail, Jasonmade no effort to visit the children
fo more than a year.He then went to family court requesting visitation and was granted visitation on
alt mate weekends with overnights. Both boys began to show marked deterioration emotionally -for
ex mple, the older boy (who was eight) began to hit his mother and to beg not to have to go on visits, and
th younger boy (who was six) became insecure and also requested not to go on visits. The children reported
th t their father was drinking alcohol and was abusing his new wife. However, despite Jason'scriminal
re ord, his incarceration, and his extended period of choosing not to visit the boys at all, the family court
ju ge continued to disbelieve the mother's reports of her children's distress. Moreover, the children's attorney
ad ocated for unrestricted visitation for the father while simultaneously refusing to meet with the children.
K en reports a long history of rudeness and condescensiontoward her by the judges and by the children's
att mey involved in the case.

15

.

I:

FAILURE TO PROTECT BATTERED WOMEN

AND CHILDREN

FROM ABUSE

.

BMTP representative has been present at two of Karen's court hearings..At one of those, the probate
robation officer stated to the judge that Karen was not a good parent and that Jeremy should therefore be
laced with his father. One of the reasons that the probate probation officer gave for Jeremy's placement with
.s father was that Karen had, years earlier, lost custody of her two older children (by a different father).
at the probate probation office knew, but did not mention to the judge, was that the father of her two
lder childr~n had told the guardian ad litem on the casethat the only reason he sought custody was that he
ew Karen was being beaten by Jason.He was quoted in the guardian ad litem report as saying that he
elieved his ex-wife was a very good mother.
ecently, Jasonwas arrested for drunk driving. The response of the children's attorney to this event was to
ay to Karen, "I guess you're happy now." The judge has continued to allow unsupervised visitation despite
ason's arrest for drunk driving and has taken action only by eliminating overnight visits with Jason.

~

IA.

II the women we interviewed said that their ex-partner subjected them to physical, sexual, psychological,
nd/ or economic abuse at some point during their relationship. The majority of women said that their
x-partner abused them during a pregnancy.69Almost all of the women also reported that while they were
till in a relationship with their ex-partner, he subjected the children to sexual,70physical,71psychological
buse,72and/ or economic abuse. Further, the vast majority of women said that, prior to separation, their
hildren had witnessed incidents of partner abuse,73and nearly a quarter said that their children were
armed, or at risk of being harmed, during a partner abuse incident.74 Given the research literature discussed
in the Introduction, all 40 of the women in our primary sample and their combined total of 90 children thus
ere at high risk of further harm by the ex-partners after separation. Indeed, as discussed below, all of the
omen we interviewed reported that their ex-partners subjected them and/ or their children to harm
post-separation.
e vast majority of women we interviewed said that their ex-partner currently has, or has had at some point
during the family court litigation, some form of custody of the children.75 (SeeAppendix A). More than half
of the women said that a state actor -typically a judge, guardian ad litem, or probate probation officer -had
granted or recommended joint or sole physical custody (temporary or permanent) of the children to their
ex-partners at some point during their family court litigation.76 In other words, state actors in the majority of
our casesappeared willing to expose children to danger by awarding custody to men who had abused their
mothers and, in some cases,abused the children as well.
Marsha, one of our study participants, summed up the effect of such decisions on her:
I don It think there is a worse thing in the world than not being able to protect your children. Like
someone's got my hands tied behind my back and I'm watching them beaten up, and I can't protect them.

In Marsha's case,the judge changed physical custody of her daughter to her ex-partner at an ex parte
hearing (i.e., when Marsha's ex-partner was present but not Marsha) based on a fabricated story that their
son had threatened their daughter with a knife and that Marsha had failed to protect her. Marsha reported
that her ex-partner had no evidence to back up his claim. Despite the lack of evidence, his history of
partner abuse, and a supported 51A (child abuse/neglect report) against him, the judge granted him
custody of their daughter. Marsha was forced to comply and send her daughter to live with the father.
In Beth's case,a judge granted temporary custody of her daughter to Beth's ex-partner in an ex parte
hearing (the ex-partner claimed Beth was a flight risk and would take their daughter with her), despite the
history of domestic violence and the fact that Beth held a restraining order against him at the time.
The judge in Janice'scasegranted physical custody 0£two 0£her three daughters to her ex-partner, despite
16
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hi violence toward Janiceand his threats to kill her and the children. For example, Janice told the BMTP that
wen she left her ex-partner, "[H]e said that he was going to kill [the children]. If I wasn't going to be with
hi, he said he didn't want no one else to raise his kids." Janicereported that, after she left him, her
ex partner chased her out of the house in her underwear with a knife, pointed a gun to her head twice, and
p ched her in the eye and in the stomach. The daughters remained in the custody of their father for six
ye rs until he was sent to jail on drug trafficking charges, at which point the children were returned to Janice.
majority of women we interviewed said that after they had left their ex-partner and gone to family court,
he subjected them and their children to some form of abuse or mistreatment. For instance, over a third said
th ir ex-partners stalked them post-separation,77and nearly a quarter said that their ex-partner threatened to
kil them once they left.78Many also reported that their ex-partner physically or sexually abused them
po t-separation.79Further, the majority of women we interviewed said that their ex'-partner violated a
re training order that they held against him once they had separated.80
w men also reported that their ex-partners harmed their children post-separation, almost always during
co rt-ordered exchangesof the children or during court-ordered visits with their fathers. For instance, nearly
a uarter of the women we interviewed said that their ex-partner had sexually abused their children
po t-separation.81Many women also said that their ex-partners had psychologically mistreated their
ch ldren82 or neglected them.83
A
pr
a
wi
th
si

vocates confirmed the women's statements. The vast majority of lawyers, legal advocates, and service
viders to battered women and children who responded to our survey said, for example, that they were
are of a situation where a woman had been endangered or abused by her ex-partner becauseof the contact
him required by court-ordered custody and/ or visitation arrangements.84The vast majority also said
y were aware of situations in which children were endangered or harmed by their father as a result of
"tar court orders.85

A vocates reported that judges, probate probation officers, guardians ad litem, and other state actors often
do not appear to understand -and therefore disregard -the extent of the danger that batterers pose to women
an children after separation. Some advocates suggested that state actors' disregard for the risk of continuing
ab se contributes to their willingness to grant or recommend that batterers have custody of children. For
ex mple, an advocate at a hospital-based program for battered women said that a guardian ad litem in one
ca e had described the father as "defensive, manipulative, and deceptive," and acknowledged that he had
tri d to alienate the children from their mother. Nevertheless, this guardian ad litem never connected his own
ob ervations of the father's behavior with the mother's reports of partner abuse and went on to recommend
th t the father have custody.
er advocates said that guardians ad litem do not understand or have knowledge of the negative impact
on children of being exposed to the abuse of their mothers. For example, unless a child has been physically
ab sed by a parent, the guardian ad litem may assume that contact with both parents is in the child's best
int rests and make recommendations accordingly. It is clear, however, that children can be gravely harmed
by witnessing the abuse of their mothers even if they themselves have not been physically harmed.86

B.

Granting

or recommending

Even where pickup
and threatened

and dropoff

by ex-partners.

unsafe

visitation

[for visitation]
(Legal

advocate,
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batterers
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get harassed, followed,

program)

po; rly constructed visitation arrangements also can expose battered mothers and their children to danger
an violence. Because visitation is a consistent point of contact between batterers and their families,

sa guards are needed to protect women and children during exchangesof children and throughout the
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duratiOn of the visits. Without such safeguards, children may be exposed to, or harmed during, incidents of
abuse, or they directly may be abused themselves. Certainly, in caseswhere both partner abuse and child
abuse are issues,crafting visitation arrangements that provide protection for women and children, including
vigilant supervision of abusers,should be standard.

[

Our findings show that judges, guardians ad litem, and probate probation officers often overlook or
minimize the dangers to battered women and their children posed by visitation with a batterer (who in some
casesmay also be a child abuser). One of the most common complaints of the women in our study was that a
state actor granted or recommended that their ex-partner have unsupervised visitation with the children -an
i~erently dangerous situation.87 S6me88reported that their ex-partners were even granted overnight visits
with the children. If these women refuse to send their children on visits out of a desire to protect them, they
risk being held in contempt of court, or even losing custody to the batterer, presumably as punishment.
In Ian's case,for example, the judge granted her ex-partner unsupervised visitation despite his criminal
record and documented history of partner abuse. It wasn't until Jan's ex-partner threatened to kill himself
that the judge finally terminated visitation.

I

In Charlotte's case,a judge granted her ex-partner supervised visits for six weeks, followed by unsupervised
visits, even though her ex-partner had been convicted in a domestic assault and battery and Charlotte had a
restraining order against him. Charlotte told the BMTP that her child was then physically hurt by the father
during the unsupervised visits.
Sarah described her guardian ad litem's approach to visitation:
[The guardian ad litem] dedded that. ..just because I say there's a problem, it's not necessarily a problem
and that. ..[the father] has rights as a father and that his violence was not that bad and that he should be
allowed to see his children without a monitor.

The danger to children posed by a batterer and/ or child abuser can be exacerbatedas well by the lack of
inadequate safeguards during visitation. According to our findings, judges and guardians ad litem appear to
expose women and children to dangerous visitation arrangements by appointing or recommending unsafe,
biased, and/ or nonprofessional people to supervise children's visits with alleged and documented abusers.
In one example, Bridget reported that the guardian ad litem recommended that her ex-partner's new
girlfriend supervise visits, and the judge agreed.
Beth told the BMTP that the judge in her casehad switched from having a professional supervise visits
between the father and daughter to having the father's family members supervise, even though the sexual
abuse evaluation ordered by the court had concluded that the likelihood that sexual abuse (by the father) had
taken place was quite high. In this case,the daughter was required to go on unsupervised overnights with
her father over the daughter's strong objections.
ILawyers,
reports

legal
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strong

concerns
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family
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courts

battered
order
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noted
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majority of those who responded to our survey were aware of specific incidents in which battered women or
children were harmed by the abuser in the context of family court child custody and/ or visitation orders.
Advocates made specific complaints about the approach of guardians ad litem and Department of Social
Servicesworkers to visitation. For instance, some advocates observed that despite evidence of abuse,
guardians ad litem still sometimes recommend that batterers be allowed visitation with their children.
At least one advocate also said that some Department of Social Service workers appear to wait until a child
is subjected to actual violence by a parent who has committed partner abuse before they stop supporting
visitation with that parent.

18

.

I:

FAILURE

TO PROTECT

BATTERED

WOMEN

AND

CHILDREN

FROM

ABUSE

.

O findings demonstrate that awarding custody of children to batterers and placing children in
un upervised or otherwise unsafe visitation arrangements with them is the primary way that state actors in
th family courts fail to protect women and children from harm. As Amanda told us, "I don't feel as though
th court ever protected Heather [her daughter]. If anything, they made it worse." The remainder of this
sec "on draws on women's testimonies to offer explanations for this failure.

c.

Ignoring,

minimizing,

or refusing

to believe

mothers'

reports

of partner

abuse

or child

abuse/mistreatment
In my first meeting with the guardian ad litem, I had told him that there was a significant

history of

domestic violence, [that] my ex-partner had been to [a batterer's intervention program] and that I was
disabled as a result of the abuse, and he tolti me, IINo one cares about that abuse crap." (Cassie)

On of the primary concerns expressed in the women's testimonies is the failure of state actors to consider or
ta seriously their reports of the violence and threats their ex-partners subjected them to (both pre- and
po t-separation) and their reports of their children being abused or otherwise mistreated by their ex-partners
po t-separation.89An examination of women's testimonies enabled us to identify at least five distinct ways in
w .ch judges, guardians ad litem, probate probation officers, and Department of Social Service workers
..mized or dismissed their reports of partner andf or child abuse:
1

Omissions from official reports and recommendations of women's descriptions of or concerns about
abuse (particularly by guardians ad litem, probate probation officers, and court-appointed psychological
evaluators). Sarah, for example, told the BMTP that the guardian ad litem in her caseomitted from his
report all history and evidence of partner abuse she had provided, clearly showing his lack of awareness
about the negative impact of partner abuse on children. Instead, the guardian ad litem 'lwrote in his
report that violence is endemic to our society, and really this violence was not that bad." This guardian
ad litem's idea that violence is inevitable or that a small amount of partner abuse is excusable flies
directly in the face of Massachusettslaw and policies as well as principles of human rights.

2.

Inappropriate or inaccurate characterizations of women's reports of abuse (particularly by probate
probation o££icersand guardians ad litem). Some women said that state actors were reluctant to use the
word abuse to describe the women's reports 0£partner abuse and subsequently downgraded their
reports to describe dramatically less serious problems such as a "conflict in parenting styles." Advocates
reiterated this problem. One advocate o££eredthe example 0£guardians ad litem who £ail to hold the
abusive partner responsible £or the partner abuse and there£orerecommend only that both parties
participate in parent education classes.

3.

Failure to pay appropriate attention during investigations to women's concerns about their children
(particularly by judges, guardians ad litem, probate probation officers, and Department of Social Services
workers). The vast majority of women90 made this complaint about state actors involved in their cases.
For example, Karen said that none of the state actors in her case took her concerns about her children
seriously. The following is one example she provided: "[M]y concerns [are] now [that my ex.partner]
shouldn't have [visits] unsupervised. My basic answer from everybody is until he does something or
something happens [to the kids], this is how it is."
Another woman we interviewed, Jane, said that the guardian ad litem in her case wrote in his report to
the court:
"While there appears to be validity to [Jane's] claims of experiencing her relationship with [her ex-partner]
as being one in which she has beenabused (e.g., her allegations of past marital rape, verbal denigration, and
financial control), there is no credible evidence that the children have beenvictimized by, or witnessed any
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inddents of violence between, their father and mother. Therefore,while [Jane] may have indeedfelt
intimidated and fearful upon her [court-ordered] return to the marital home [where her ex-partner no
longer lived but returned repeatedly to ransack it] ...her removal of the children to [ a battered woman Is
shelter], and the absenceofher son from schoo[for an extended period are actions that are clearly not in
the children Is best interests. II
\4.

~.

Punitive actions against women for attempting to protect their children (particularly by judges).
A judge in one caserequired Gabby to do 12 weeks of hard-labor "community service" during the winter
becauseshe refused to send her son on court-ordered visits with his father that were supervised by the
father's sister. The judge had ordered visits even though a series of professionals had confirmed that
Gabby's ex-partner had sexually abused their son.
Blaming women for the abuse, for its impact on the children, or for the children's refusal to go on
visits with the father (particularly by guardians ad litem and Department 0£Social Service workers).
Women and advocates alike o££eredexamples 0£this problem, including state actors Who pressured
women to drop their restraining orders against their ex-partners or Who blamed them £or "letting" their
ex-partners either abuse the children or abuse them in front 0£the children.

What is striking about our findings of state actors' ignoring, minimizing, or refusing to believe women's
reports of partner or child abuse is that the majority of women who experienced these problems said that
more than one state actor involved in their casesbehaved in this way. It is no surprise, then, that in many of
these casesthe family courts placed women and children in such unsafe custody and visitation arrangements.

I

Like the mothers we interviewed, many battered women's and children's advocates also said that one of the
biggest problems with how judges, guardians ad litem, probate probation officers, and Department of Social
Service workers handle custody and visitation issues is their inadequate level of knowledge about partner
abuse,91which can lead them to treat women's reports of abuse with skepticism or disbelief. As one advocate
at a battered women's program told us, 'l[b]attered women aren't always heard, believed, or taken seriously
when trying to convey the seriousnessof their situation."

D.

Failing or refusing to investigate partner abuse and/or mothers' allegations of child abuse

When women told state actors about the partner abuse they had endured and/ or made allegations of child
abuse against their ex-partners, the state actors involved in their casesoften reportedly failed to investigate or
consider their claims.92Failure to investigate abuse allegations amounts to an unacceptable dismissal of
abuse allegations and in some casessuggestsa flat-out refusal to believe even the possibility that abuse might
have taken place. Many women relayed experienceslike these:
[The children] went to [children's mentalhealthservices],wherethe wholething began.And therewerea
lot of problemstherewith the therapist.Therewas oneman therewho believedthat the children didn't get
sexuallyabused.And they neverevencalledthe doctor[the children'spediatrician]or anything. They
didn't do any of thoseinvestigations.(Shelley)
What can I say, [the Department of Social Services has] been atrocious. They ignored all the stuff ...[no]t
investigating. They had the same documentation, they had the affidavit from the psychologist, they had the
doctors' letters, the lack of medication. ..I had all recent 2000 stuff They screened it out. Oessica)

Jane'scaseprovides another example of investigative failures. Jane'sex-husband was physically and verbally
abusive to her during their relationship. He raped her, threatened to harm her and the family pets, and
terrorized her by driving dangerously with her in the car. When Janetold the guardian ad litem assigned to
her caseabout this history of abuse,the guardian ad litem dismissed her concerns and refused to investigate
her allegations.
20
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instance, although the guardian ad litem asked Janefor a list of witnesses, he never contacted anyone on
list whom she had identified as having witnessed the abuse firsthand. In fact, to the best of Jane'sknowle, the guardian ad litem never made any investigations to confirm or disconfirm her allegations of partner
se.Janefurther stated that during the divorce trial, this guardian ad litem testified that he recalled having
versations with some of the witnesses but that he could not recall the content of those conversations.

Th information we collected on this topic from women was reiterated by advocates. For example, in
res onse to being asked if guardians ad litem adequately investigate and address partner abuse in their
re orts, not one survey respondent said yes; in fact, the vast majority said no or that the quality of guardians
ad litem varies widely. 93Many respondents said that guardians ad litem do not understand partner abuse
we 1enough to conduct thorough investigations and that guardians often do not contact the important or
reI vant professionals involved in a casebefore making a report. One advocate at a hospital-based program
for battered women said that guardians ad litem almost never contacted her program, even if the program
ha worked with a woman for years. The following survey responsesprovide us with further examples of
th problem:
Many guardiansad litem who are instructed to investigateand makerecommendations
regardingcustody
and visitation say that the "past abuse"of oneparent by anotheris irrelevant and that tIle parentsneed
parentingeducationto learn how to moveon in a way that sparesthe children. (Legal advocate, battered
women's program)
Again, there is remarkable inconsistency on this issue. ...Some guardians ad litem do an excellent job of
investigating and produce comprehensive reports. Others produce only half-thought-through
reports and
drop the ball on investigating in-depth. (Attorney)

E.

Failing to examine or credit documented evidence of partner abuse or child sexual abuse

M y women said that even when they presented state actors, namely judges and guardians ad litem, with
do umented evidence of abuse, many refused to consider such evidence in making custody and visitation
rec mmendations and decisions.94In some cases,this evidence included documentation that the mother had
in and or that was readily available in official records, such as restraining orders, police reports, or CORIs
(cr minal background checks). In the words of one mother:
[The judge] wanted me to go out ofmy way to prove physical [abuse], and when I would actually bring
stuff they told me that they couldn't admit it into evidence; that it wasn It enough, that it was. ..
either hearsay or. ..I couldn't bring certain documents into court. You know, everything I tried to
bring to prove that there was violence that went on, I would be turned down. (Sandy)

A
fa
ju
do
us
do
thr

uarter of our interviews with battered mothers involved allegations of child sexual abuse against the
er.95As with documentation of partner abuse, many of these women said that state actors (particularly
es, guardians ad litem, and Department of Social Service workers) often refused to examine
umentation or evidence of child sexual abuse that were presented to them.96For example, Janicetold
at she gave the Department of Social Servicesthe necessaryreleaseforms to speak with her children's
tor as well as other people involved in her case,but the Department of Social Servicesnever followed
ugh and contacted these key people.

De pite documentation of child sexual abuse, some women described how the guardians ad litem on their
cas s nevertheless pushed for visitation supervised by the batterer's family members. Some casesrevealed
w t appear to be willful refusals by a range of state actors to examine important probative evidence
re ding physical and emotional risk to the children. In a particularly clear example of this problem, Beth
de cribed to the BMTP her experience with child sexual abuse evaluations and the court:
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The [hospital-based sexual abuse evaluation expert] concluded that it was ofhigh likelihood that my
daughter had been sexually abused. ...After
that, a guardian ad litem wrote another recommendation,
did another report sort of dissing the [sexual abuse evaluation] report, and after that the judge basically
did not take that sexual abuse evaluation into account. And when I tried to protect my daughter, it went
from supervised visitation to visitation supervised by [my ex-husband's] mother-in-law and wife. I spent
about $8,000 trying to fight that. When I tried to fight that, when I said that I didn't think it was an
appropriate decision to have his wife or his mother-in-law be the supervisor, the judge really insulted me
and [put in her written findings in temporary orders] that [the problem] was my "naked reluctance" and
that I was basically not being cooperative and not open to their relationship.

Another pointed example of this problem occurred in Sonia's case,in which she attempted to present
evidence of her ex-partner's recent arrest for violence toward his new wife to two different judges of the same
family court. The BMTP reviewed copies of the police report on that arrest that indicated that Sonia's son was
present during his father's assault on his stepmother. When Sonia attempted to present the police reports to
the judge, the judge refused to look at them:
Whenwe went into court and whenMichael was lookingfor solecustody,I told [thejudge] that I felt
that Lukewasin a violent homeand WtlSin dangerofbeing harmed,and [thejudge] wouldn't have
anything to do with it. He wouldn't listen to me.I had documentstherethat I wantedto showhim but he
refusedto lookat them....[A] few weekslater, [he] gaveMichael solelegaland physicalcustodyof Luke.
Sonia also made concerted efforts to have the guardian ad litem, a psychologist, investigate the matter:
I called up [the guardian ad litem] and said, IIDid you know [Michael]

was arrested for assault and

battery, assault with a dangerous weapon, and mayhem and domestic violence on his wife?" and he
admitted that he did. ...I said, IIPlease go to the police station and talk to the police. I've had concerns
about what' s going on. II He refused to go. He refused to call the police station. ...I was so concerned
that the guardian ad litem was ignoring my concerns that I filed a 51A [against Michael] ...[a]nd
when
I talked to [the guardian ad litem] after that, on a follow-up call, he told me that it was all a big mistake.

Sonia never succeededin persuading the guardian ad litem or the court to read the police reports that clearly
documented the father's violence against his new wife in the presenceof his son. The guardian ad litem went
on to recommend that Michael have sole legal and physical custody of Luke, which was granted, even
though Luke had exhibited severebehavioral problems while in his father's care, including sexually
assaulting a girl.

F.

Guardians ad litem: Specific problems

Responsesby guardians ad litem to women's allegations of child sexual abuse appeared to follow certain
patterns in women's testimonies that call for special attention. The evidence, while limited, points to patterns
of behavior that should be of concern to the Massachusettsfamily courts. Specifically, our findings indicate
that guardians ad litem may be failing to act appropriately in these casesbecauseof an underlying bias
against battered mothers. (Bias is discussed further in Section II):
.The guardians ad litem in at least four casesexhibited a strong predisposition toward finding that
concerns about sexual abuse were not serious and concealed or misrepresented important evidence in
an apparent effort to sway the court against paying attention to those facts;
.The guardians ad litem in at least two casesrecommended mental health services for the protective
mother but not offender treatment for the perpetrator; and
.The guardians ad litem in at least four casessought to expand contact between the child and the
perpetrator over the objections of other qualified professionals, over the judgment of the mother, and
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sometimes over the expressedpreferencesof the child. When a child exhibited symptoms that
appeared to be linked to sexual abuse,the guardians ad litem blamed the mother, saying that the
child was reacting to the mother's anxiety .
Ga by's caseillustrates the problem. The original guardian ad litem on Gabby's caseconcluded that the
fat er had sexually abused Gabby's child but still went on to recommend that the father's relatives be used as
vi .tationsupervisors. A clue to this guardian ad litem's decision-making process can be found in his
de osition testimony, where he expressedhis belief that an incest perpetrator has a good likelihood of stoppi 9 his incestuous behavior as long as he has not been using the sexual contact with the child as his primary
m de of sexual satisfaction. Clearly, this guardian ad litem completely disregarded the harm that had already
be n done to the child. (The BMTP obtained and reviewed a copy of the guardian ad litem's deposition.)
La er, the judge in this casemade written findings confirming the guardian ad litem's conclusions that the
fa er had indeed sexually abused his son. However, in the same document, which the BMTP has obtained
an reviewed, the judge allowed the father's sister to supervise the father's visits with the child, despite the
ju ge's own acknowledgment that the sister "testified that she did not believe that her brother had abused
[th child]." Gabby's casedemonstrates that guardian ad litem reports can strongly influence judicial
fin ings. The failure of guardians ad litem to take appropriate action therefore has the potential to seriously
un ermine the ability of the courts to protect children in light of substantial evidence of sexual abuse.
In nother case,Shelley told the BMTP that following separation from her ex-partner, all three of her children
di losed to her that they had been repeatedly sexually touched by their father. For an extended period prior
to heir disclosures, her children had been saying that they did not want to go on visits but would not explain
w y. When the eldest disclosed the abuse,Shelley took her to the girl's pediatrician, who happened to be
wi ely known as an expert on detection 0£ sexual abuse. The pediatrician found physical evidence 0£the
ab se and made a child abuse report to the Department of Social Services.The second child later told the
m ther that he had been afraid to disclose the abuse becausehis father said that he would kill them all if they
tol .The children informed her that the abuse had begun while the family was still living together and they
ha been afraid to tell her, and that it had continued during visitation with the father post-separation.
Su sequent to the children's disclosures of sexual abuse and the doctor's findings, and with the Department
of ocial Servicesinvolved in the case,the court appointed a series of guardians ad litem to the case,first a
se arate guardian ad litem for each child, then a single guardian ad litem for all three children. Each of the
ori inal three guardians ad litem concluded that Shelley was a responsible parent who was providing
ap ropriate structure and care for her children. However, the single guardian ad litem who replaced them
to k a strong stand that the children needed to be reunited with their father and discounted Shelley's reports
th t the children were suffering from nightmares and did not want to seeth-eir father. The guardian ad litem
als told her that he was not sure that the abuse had ever occurred. Becauseof this guardian ad litem's
re mmendations, the judge ordered the children to go on a series of unwanted supervised visits. The
ap arent effect of these visits was to re-traumatize the children; for example, Shelley reported that her eldest
ch. d wet the bed every night during the period of forced visitation. The visits were eventually abandoned
b ause of the children's refusal to go.
Th se are just two examples of the concerns we found with guardians ad litem in casesinvolving child sexual
ab se. Indeed, one of our more disturbing findings is that a number of guardians ad litem who claim
pu licly to have extensive training and experience in sexual abuse issues (including those in the above
ex mples) are reportedly acting in ways that are inconsistent with the great majority of published research on
in st perpetration, the nature of the disclosure process, and the circumstances in which children are most
lik ly to heal emotionally.97 The overall attitude of these guardians ad litem appears to downplay the
se "ousnessof sexual offenses and effectively helps perpetrators avoid consequencesfor their criminal
ac "ons.They also lead to court orders that prevent women from protecting their children.
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In addition, at least four of the battered mothers who spoke with the BMTP also described extensive evidence
of child sexual abuse by the batterer that they felt was dismissed or inappropriately minimized by the
guardian ad litem, and in three of those five casesthe guardian ad litem was associatedwith the Children
and the Law program at MassachusettsGeneral Hospital, which is considered to have particular expertise in
child sexual abuse. Other guardians ad litem about whom women complained are associatedwith the highly
regarded program at the University of MassachusettsMedical Center, Worcester. (We are also currently
investigating a fourth caseinvolving dismissal of persuasive evidence of child sexual abuse and domestic
violence by the same guardian ad litem program, in a casethat we learned of too late to include in our 40
testimonies.) These programs are frequently utilized by the family courts in child sexual abuse cases.As
noted above, all these problems may also implicate battered women's due process rights (due process issues
are discussed in Section IV).

As we mentioned earlier in this report, the BMTP chose which state actors to interview largely on the basis of
complaints we received. In these interviews, we often discovered that the statements that state actors made to
us about their beliefs and their approachesto casessharply contrasted with what we had learned about how
these same individuals had handled the caseswe investigated. This contrast should be borne in mind as we
review the key elements of our state actor interviews.

A.

Lack of knowledge about partner abuse and child abuse

Our interviews with judges, guardians ad litem, Department of Social Service workers, probate probation
officers, and court-appointed psychological evaluators provided some insight into why these state actors may
overlook or minimize women's reports of abuse and therefore be -willing to grant batterers custody of or
unsafe visitation with the children. While the majority of state actors interviewed expressed their conviction
that most allegations of partner abuse are true, they also made numerous statements that revealed a lack of
understanding about abuse, especially as it is manifested once the couple has separated.
For instance, many state actors said that while most partner abuse allegations are likely true, they are often
exaggeratedor distorted. In the words of one guardian ad litem: "I would say probably less than 10 percent
[of allegations are false]. However, ...what percent of the allegations are distorted and exaggerated?That,
I would say, happens a lot." State actors' reactions to their perceived exaggeration of abuse allegations may
contribute to their taking actions (such as awarding or recommending that batterers have custody of, or
unsupervised visits with, the children) that contradict their stated beliefs about the general truthfulness of
those allegations. This may, in turn, provide some explanation for the sharp disjuncture between women's
reports of state actors' attitudes and behaviors regarding partner abuse and state actors' reports of their
approachesto it.
At the other end of the spectrum, one guardian ad litem expressed an opinion that most battered women lie
about abuse: "Seventy-five to 80 percent of allegations of abuse are false. ..a very high percentage. Most
casesI seeare middle-class divorce custody disputes where there is no real history." While only a minority
of state actors we interviewed expressed similar views, our casefindings may indicate that such skepticism
about abuse allegations may be more prevalent than it appears to be from our interviews with state actors.
This causesconcern becausestate actors, and guardians ad litem in particular, are not held to established
standards when evaluating custody disputes involving abuse allegations; instead, they are free to make
judgments based solely on their own opinions and perspectives.
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M y of the judges, guardians ad litem, probate probation officers, and other state actors we interviewed also
in icated that they do not take seriously or understand the threats to women and children's safety posed by
ba erers, especially following separation of the parents.98This finding matched women's and advocates'
re orts of state actor behavior. For example, no state actor we interviewed commented on the propensity of
ba erers to continue or escalatetheir abusive behaviors if left unsupervised. Furthermore, most of the state
act rs we interviewed did not articulate knowledge of current research and literature regarding the harm to
chi dren from exposure to partner abusenor the reality that batterers are highly likely to commit child
ab se.99Many did not mention, for example, the need to conduct criminal background checks on alleged
ba erers or to pay attention to substanceabuse problems.

B.I

Inconsistencies in defining abuse and evaluating abuse allegations

wers to our standard interview questions by different state actors revealed a significant lack of
co sistency in their de~inition of abus~,their evaluation of ~e tru~ness
~f abuse all~ga~ons,.and their
pr ferred course of action. The followmg two quotes from dIfferent JudgesIllustrate this dlspanty:
~

There is a lot of conduct that I would consider to be abusive but not battering. Abusive conduct could be
repetitive vulgar name calling, perhaps some pushing and shoving, making obscene geshlres, that type of
conduct. Battering I would consider to be something that caused a person some physical injuries;
particularly as a result of such conduct, the victim had to undergo some hospitalization and medical
treatment.

In ~ontrast:
Battery is not just physical abuse. Battery is verbal abuse, battery is constantly putting down people
and emotional abuse. So you've got emotional, you've got verbal, and you've got physical.

It i worth noting here that the MassachusettsPresumption of Custody Law creates a rebuttable presumption
tha placement of a child in the custody of a parent who has abused the other parent and/ or the child is not
in hildren's best interests.lOOThis law defines abuse broadly as the occurrence of one or more of the
fol wing acts between one parent and the other parent, or between a parent and child: (1) attempting to
ca se or causing bodily injury; and (2) placing another in reasonable fear of imminent bodily injury .
Si larly, a "serious incident of abuse" is defined as (1) attempting to cause or causing serious bodily injury;
or 2) placing another in reasonablefear of imminent serious bodily injury; or (3) causing another to engage
in luntarily in sexual relations by force, threat, or duress.lOl None of the state actors we interviewed
ref rred to this definition of abuse.
O e sevenjudges we interviewed, three stated that they seek to establish a preexis~g pattern of behavior
to etermine whether someone is a batterer, two rely on an actual description of the abuse, one looks at hard
evi ence in conjunction with a description, and one looks at the seriousnessof the abuse. When we asked
jud es, guardians ad litem, and probate probation officers about how they determine if abuse allegations are
fal e, their answers underscored the inconsistenciesin the analytical methods they use. For example, none of
ou interviewees offered the same list of criteria for making such determinations, and many were only able to
co e up with a few factors that they look for in every case.
So
dr
wh
cu
the

e judges we interviewed demonstrated their failure to fully comprehend the dynamics of battering by
ing distinctions between legal custody and physical custody. Thesejudges seem to assume that batterers
receive legal custody will not use it as a means to control their victims. One judge said, "Shared legal
ody. I think that is often appropriate. Just becausesomeone is an abuser doesn't mean necessarily that
always make poor legal custodial decisions."
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In making such assumptions, judges (and other state actors) overlook the fact that legal custody allows the
batterer accessto the situation he wishes to control, and thereby opens the door for him to commit further
abuse.l02Moreover, the MassachusettsPresumption of Custody Law strongly discourages the award of
shared legal (as well as physical) custody to abusive parents.
The state actors we interviewed also appear to lack the knowledge needed to evaluate allegations of child
sexual abuse and to determine whether it has taken place. Instead, they seem to rely heavily on professional
sexual abuse evaluations.l03 This is cause for concern given the problems with child sexual abuse evaluations
and the guardian ad litem issues described by the women we interviewed that are discussed above. As one
judge explained:
My sensewas, this is my empiricaldata, that moreoften the allegationsof child sexualabusewerefalse
moreoften than thephysical....Sexual abuseto meis, havea professional,comprehensive
evaluation
and if you think thefirst onewas wrong, havea secondone.
Similarly, when asked what would constitute proof of such abuse, one judge said, "The court will rely a lot
on the investigations by guardians ad litem who were experts in the sexual abuse area, and so you look at
what their findings were." A guardian ad litem's answer to the same question referred to evaluations by
pediatricians with expertise in sexual abuse.
Thus, om findings demonstrate that state actors in the Massachusettsfamily comt system may not have a
common, consistent method for defining abuse and assessingabuse allegations. Their inability to make
consistently well founded assessmentsand decisions about abuse leads us to conclude that these
decision- makers:
.Do not have sufficient training and knowledge about the issues;
.Do not have the guidelines and/ or standards to help them carry out such analyses; and
.Do not apply such tools consistently and/ or choosenot to use them at all and are instead substituting
their own subjective viewpoints.
There is no doubt that partner abuse,child abuse, and child custody casesare complex and very difficult to
resolve effectively. However, courts cannot protect people from abuse if court personnel, including judges,
do not have the capacity to accurately determine whether abuse happened and how that abuse should affect
caseoutcomes.l04Particular problems include the absenceof clear protocols and standards for conducting
guardian ad litem investigations and for weighing evidence, and the failure to adequately train state actors
on critical issues,including post-separation abuse. These problems undermine the judicial decision-making
process in these cases,result in harm to battered women and children, and ultimately contradict the
Massachusettsand international laws and policies that are designed to protect victims of violence.

c.

Failure to take violations of restraining orders seriously

Our interviews with judges and guardians ad litem in particular indicate that they also minimize the
relevance of partner abuse in their handling of restraining order (209A) violations. Not only should a
restraining order violation trigger criminal prosecution, but it also should gravely undermine the credibility
of the batterer and seriously affect his or her ability to obtain or retain custody of the children.
The state actors we interviewed, however, did not view restraining order violations with such gravity; rather,
most 0£them seem to have little regard £or the 209A process as a whole. One guardian ad litem's opinion 0£
restraining orders was particularly striking:
There is no due process with accusations of violence, particularly women accusing men. 209A hearings
do not provide a platform to present evidence [and they] rely on undocumented and unproven statements
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Indeed, all but one of the seven judges we interviewed had or offered the opinion that most restraining order
violations are "inadvertent" and therefore only merit nominal attention in their determinations and findings.
Our interviews with state actors suggest that the family courts require little evidence to show that a
restraining order violation was inadvertent in comparison to the amount of evidence they require to
substantiate an abuse allegation. It is important to note that abuse victims face a strong standard of proof
when they file for a 209A, including completing affidavits and offering substantial evidence to support their
claims. Of course, the original purpose of the 209A law was to protect victims. That this law makes violating
a restraining order a criminal offense reflects an understanding of the potential gravity of danger posed to
victims when their abuser violates the order. Although criminal courts have jurisdiction over violations of
restraining orders (whether issued by district courts or family courts), the fact that such a violation constitutes a criminal offense should greatly increase the seriousnesswith which family courts consider them in
making custody and visitation decisions. Nonetheless, only one of the state actors we interviewed -a judge said that a restraining order violation would seriously affect her custody and visitation decisions.

International standards
The rights to freedom from violence and torture are enshrined in many international declarations and laws
promulgated by the United Nations that the United Statesmust uphold (seeAppendix B for details). The
Universal Declaration of Human Rights, for example, states that "everyone has the right to life, liberty and
security of person" (art.l), and that "no one shall be subjected to torture or to cruel, inhuman or degrading
treatment or punishment" (art. 5). These fundamental rights are also foremost in key United Nations treaties
such as the U .N .International Covenant on Civil and Political Rights and the U .N .Convention Against
Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment.
International human rights laws and standards require the Massachusettsfamily courts to protect battered
women and their children from being abused by batterers and child abusers. Court-ordered custody and
visitation arrangements that require women and children to have ongoing, unprotected, and dangerous
contact with men who abuse them therefore clearly violate these obligations. As discussed above, many of
the women we interviewed -and their children -were harmed by the batterer (who in some caseswas also
a child abuser) after the women had left the batterer and gone to family court over custody and visitation
issues.The women's ex-partners subjected them to stalking, threats to kill them, and physical, emotional,
and/ or sexual abuse in this context. Further, a quarter of the women said that their ex-partners sexually
abused their children in the context of custody and visitation arrangements. Lawyers, legal advocates, and
service providers working with battered women and children also recounted instances where women and
children were harmed by the abuser in the context of court-ordered custody and visitation arrangements.
In some of these cases,the harm inflicted on these women and children may arguably amount to torture
according to international law and principles. Amnesty International has declared that when a government
fails to exercisedue diligence regarding domestic violence (seebelow), it facilitates this type of torture in the
family. Other experts also have argued that severepartner abuse or child abuse constitute a form of torture
becausethey, like torture:
1. Involve physical and/ or psychological suffering;
2. Are intentionally inflicted;
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3. Are committed for specific purposes; and
4. Occur at least with the tacit involvement of the government if the government does not exercise
due diligence and equal protection in addressing the violence.l0S
lacing women in situations where they are then re-victimized by the batterer amounts to a failure of the
assachusettsfamily courts to "exercisedue diligence to prevent, investigate and punish acts of violence
gainst women," as required by the Declaration on the Elimination of Violence against Women (art. 4). Due
iligence is the primary human rights standard for assessinghow a government responds to human rights
buses such as partner and child abuse that are committed by non-state actors.lO6A government may be held
omplicit in such violence where it systematically fails to provide protection from private actors who deprive
thers of their human rights or "condones a pattern of abuse through pervasive non-action."lO7
e fact that the BMTP identified 40 women who reported that the Massachusettsfamily courts exposed
em and their children to harm through court-ordered child custody and visitation arrangements suggests
at the family courts are failing to exercise due diligence on both counts. For example, when Massachusetts
amily courts grant custody of children to batterers and/ or to child abusers or place children in unsafe
isitation arrangements with them, and the women and/ or the children are harmed -as was reported to have
appened by many of the women we interviewed -they are failing to provide these women and children
ith protection from abuse. Similarly, the Massachusettsfamily courts are guilty of the above-mentioned
'pervasive non-action" when they fail to credit women's allegations of partner and child abuse and
onsequently fail to investigate or consider evidence of the abuse and act accordingly. That advocates
onfirmed women's reports of harm is further evidence of this failure. It should be noted here that the BMTP
eceived (and continues to receive) far more requests from battered women who want to give testimony to
e project than we have been able to interview and therefore include in this report.
e u oNoDeclaration on the Elimination of All Forms of Discrimination Against Women also states that
ovemments must act with due diligence regarding violence against women by taking effective legal,
reventive, and protective measuresto protect women against such abuse (Gen. Recommendation No.19,
rt. 24). This Declaration seesthese measures as essential to protecting women's rights to non-discrimiriation
and equal protection of the lawo Thus, when the Massachusettsfamily courts fail to exercise due diligence in
domestic violence and/ or child abuse cases,they are also committing a form of gender discrimination
according to international law and principles.
The failure to protect children from abuse is also a blatant violation of the U.N. Convention on the Rights of
the Child, which states that "[governments] shall take all appropriate legislative, administrative, social and
educational measuresto protect the child from all forms of physical or mental violence, injury or abuse,
neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of
parent(s), legal guardiai1(s)or any other person who has the care of the child" (art. 19). According to this
Convention (as well as Massachusettslaw), governments are expected.to promote the "best interests of the
child" in all of their actions concerning children (art. 3). With regard to child custody issues in particular, the
Convention states that children have the right to contact with their parents, except when separation is
necessaryfor the children's best interests. The Convention thus is clear that abuse and neglect are not in
children's best interests.1°BTherefore, when family courts place children in the custody of or in unsafe
visitation arrangements with a batterer and/ or child abuser, they are violating their international (and
domestic) obligations to act in children's best interests. In our findings discussed above, many women did in
fact report that their ex-partners subjected their children to sexual, physical, psychological, and/ or emotional
harm in the context of court-ordered custody and visitation arrangements.
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u s. standards
Th right to be free from partner abuse also is recognized by U .5. federal law .Of particular importance, the
Vi lence Against Women ActlO9addressesthe problem of violence against women in a number of ways,
in uding by funding programs designed to prevent violent crimes against women, providing services to
vi oms,and improving government responsesto these crimes, especially in the area of criminal justice.
Pa sageof this law was a remarkable achievement for U .5. movements to end violence against women
be ause "for the first time, the federal government explicitly recognizes that safety of women is inextricably
tie to prevention of and protection from harmo"llO The Violence Against Women Act also is a crucial piece
of egislation becauseit recognizes an affirmative duty of the federal government to prevent and protect
ag inst partner abuse, including the recognition that "inaction by the individual and collective states, as well
as pattern of discriminatory practices, constitutes gender inequality, [which] violates Fifth and Fourteenth
A endment protections."lll
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C Id Abuse Act of 1990.112
assachusetts standards
M ssachusettshas enacted a number of laws and policies designed to protect individuals from partner and
chi d abuse,including in the context of child custody disputes. Its laws and policies also seek to ensure
ad quate financial care of children upon divorce (economic issues are discussed in Section VI). Massachusetts
la and policy, like international law , are clear that placing a child in the custody of an abuser is not in the
chi d's best interests. Our findings thus indicate that the Massachusettsfamily courts, through dangerous
cu tody and visitation arrangements that often contribute to the re-victimization of women and children,
co travene Massachusettslaw and policy as summarized below.
Presumption
of Custody
Law
By far the most relevant law in Massachusetts
Pr sumption
rec gnition

of Custody
of the widely

with

regard to parmer

Law, enacted in 1998.113 The Massachusetts
documented

harm to children

abuse and child custody
Legislature

cases is the

passed this law in

of being exposed to parmer

abuse.114 The law states

[A] probate and family court's finding, by a preponderance of the evidence, that a pattern or serious
incident of abuse has occurred shall create a rebuttable presumption that it is not in the best interests of the
child to be placed in sole custody, shared legal custody or shared physical custody with t}ze abusive parent.

As discussed above, the law defines abuse as the occurrence of one or more of the following acts between one
pa ent and the other parent or between a parent and child: (1) attempting to cause or causing bodily injury;
(2) lacing another in reasonablefear of imminent bodily injury. Similarly, a "serious incident of abuse" is
de ned as (1) attempting to cause or causing serious bodily injury; (2) placing another in reasonable fear of
i.
ent serious bodily injury; or (3) causing another to engage involuntarily in sexual relations by force,
thr at, or duress.
Th Presumption of Custody Law also provides safeguards for children in the context of visitation.
Ac ording to the law, if the court orders that the child have visitation with the abusive parent, "the court
sh II provide for the safety and well-being of the child and the safety of the abused parent," including
or ering that the visitation be "supervised by an appropriate third party, visitation center or agency. ..
] prohibiting overnight visitation. .." if such steps are deemed necessary.115

29

.

I:

FAILURE

TO PROTECT

BATTERED

WOMEN

AND

CHILDREN

FROM

ABUSE

.

ThUS'in the casesdiscussed above where the Massachusettsfamily courts reportedly granted custody to a
batterer and/ or child abuser, the courts may have been violating Massachusettslaw and policy.

I

.Massachusetts
Guidelines for Judicial Practice in Abuse Prevention Proceedings
These guidelines cover instances when a restraining order (209A) is in effect. Regarding custody orders, the
guidelines follow the Presumption of Custody Law, although the guidelines are clear that the issuance of a
restraining order does not, in and of itself, constitute a pattern or serious incident of abuse (§ 12:05
commentary). However, if there is a restraining order in effect, or if there was a prior order, the guidelines
require judges to justify an order of shared legal or physical custody with written findings of fact (§ 12:06
commentary).
These guidelines also address safety concerns regarding visitation with a batterer:
Although psychological research and clinical experience demonstrate that by and large children fare
better if allowed an ongoing relationship with both parents, the risks of maintaining contact with an
abusive parent must be weighed against the impact of disrupting the parent-child relationship. No
contact should be allowed, however, unless and until safety can be assured. The court should order
visitation options which maximize the safety and well-being of the child and the safety of the abused
parent. (§ 12:03 commentary)

.Case
law
Massachusettscaselaw contains strong precedents establishing that placing a child in the custody of a parent
who has abused the other parent or the child is not in the best interests of the child. The primary caserelied
upon is Custody of Vaughn,116in which the MassachusettsSupreme Judicial Court recognized that domestic
abuse within a family can have harmful effects on minor children and must be considered by a court when a
custody or visitation dispute arises between the parents. This caseis key becauseit is the only caseof this
type to have reached the Supreme Judicial Court to date; however, many other cases-including appeals
court cases-have cited Custody of Vaughn.
.Abuse
prevention law
Massachusettslaw also provides protections against partner abuse.Under the MassachusettsAbuse
Prevention Act,117individuals may obtain restraining orders against abusers by requesting that the district,
superior, or family courts order the abuser to refrain from abusing or contacting the individual, to vacate the
home, and/ or to pay child support. Victims of abuse can also obtain custody of their children under this law.
The Abuse Prevention Act defines abuse as: (1) attempting to cause or causing physical harm; (2) placing
another in fear of imminent serious physical harm; or (3) causing another to engage involuntarily in sexual
relations by force, threat, or duress. Although restraining orders in Massachusettsare civil orders, violation of
such orders is a criminal violation that should result in arrest.
.Criminallaw
Partner abuse and child abuse are criminal offenses under Massachusettslaw. The two most relevant parts of
the Massachusettscriminal code that are applied to domestic violence are Chapter 265 sections 13A (Assault
or Assault and Battery; Punishment) and 43 (Stalking):
Assault and battery: Crimes of domestic violence are prosecuted under Massachusetts'laws against assault
and battery .The degree of punishment possible increasesfor those who commit an assault and battery on a
pregnant woman, on someonewho has an active restraining order against him or her, or in a way that causes
serious bodily injury.118
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St king: Crimes of domestic violence also are prosecuted under Massachusettsrlaws against stalking. This
la states that whoever "(1) willfully and maliciously engagesin a knowing pattern of conduct or series of
act over a period of time directed at a specific person which seriously alarms or annoys that person and
wo Id cause a reasonableperson to suffer substantial emotional distress; and (2) makes a threat with the
int nt to place the person in imminent fear of death or bodily injury, shall be guilty of the crime of
sta king."119
[]

c

[]

c

nclusion to Section I
findings indicate that the Massachusettsfamily court system is failing to protect a number of battered
wo en and children through child custody and visitation orders that require them to have unsafe contact
wi batterers and child abusers.In the most egregious cases,judges are placing some children in situations
wh re they are being physically or sexually abused. In other cases,children are being placed in situations
wh re they are psychologically and verbally abused as well as manipulated or neglected. In many of these
ins ances,battered mothers are further endangered and sometimes harmed by the very individuals they fled
in earch of safety.
Thi behavior by the Massachusettsfamily courts violates battered women's and children's fundamental
hu an rights to freedom from violence and, in some cases,may also violate their rights to freedom from
tor e and gender discrimination. Further, becausethe family court system currently does not systematically
gu rantee that those appointed to evaluate and investigate allegations of domestic violence and child abuse,
inc uding child sexual abuse, have the necessaryexpertise in those areas,women's due process rights also
ma sometimes be compromised.

J

Th se problems also mark a failure of the Massachusettsfamily court system to meet its human rights

obI gations to exercise due diligence and to act in children's best interests, and they directly violate the clear
pol cy of the Commonwealth that placement of a child in the custody of a perpetrator of partner and/ or child
ab se is not in the best interests of children.
Mo eover, our findings indicate that these actions and failures to act are systemic problems rather than
iso ated incidents, and that some individual state actors may be committing human rights violations against
mu tiple battered mothers and children, thereby highlighting the need to hold state actors accountable for
the actions. The tremendous inconsistency in quality and expertise of individual state actors with regard to
p
er abuse and child abuse reported to us by advocates underscores the problem.
It i also important to note that in many of the casesreferred to in this report, the guardians ad litem who
rep rtedly violated the human rights of battered women are among the most widely respected, including
sev ral present or former officers of the MassachusettsAssociation of Guardians ad Litem (MAGAL). These
gu dians ad litem are among those whom judges consider particularly good choices to handle domestic
vio ence cases(even though they have no professional experience working at programs for battered women,
pr
ams for batterers, or programs for children who witness domestic violence).
It ~ r~fOreis.critica~to underline our broader finding that the level of training and experience possessedby a
gu rdian adhtem did not appear to affect how well he or she responded to domestic violence and child
ab se cases.Indeed, it is perhaps the conduct of the most respected guardians ad litem that is in most urgent
ne of review and oversight in domestic violence and child sexual abuse cases.
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Given these findings, the family courts should recognize that increasing the credential requirements for
guardians ad litem will not improve their responsesto partner abuse or child sexual abuse unless the
requirements specifically ensure that guardians ad litem have expertise in those fields, as well as in the fields
of child development and mental health. Even more important, our findings demonstrate that any kind of
requirement for professional training and experience will bring only very limited benefits unless meaningful
systems of supervision, accountability , and discipline are also put in place. Current eligibility standards for
guardians ad litem do not require any professional expertise in partner abuse,child abuse, or child
development, although they now do require a small amount of annual training on domestic violence.
Of greater importance than eligibility standards is the issue of appropriate performance and practice
standards. Currently there are no standards in Massachusettsfor how guardians ad litem should conduct
investigations in child custody casesinvolving allegations of partner abuse or child abuse, including child
sexual abuse;no policy describes the types of evidence that have to be sought and considered or the basis
upon which allegations can be credited or discredited; no policy delineates the use and misuse of
psychological evaluation in alleged abuse casesor provides guidelines regarding other issues critical to the
well-being of battered mothers and their children. Standards and requirements thus must be created to
ensure that guardians ad litem are impartial, conduct thorough investigations, and are subject to scrutiny.
It also is important to recognize that battered women involved in custody and visitation litigation are not
asking the family courts to intervene to protect them and their children, in the way they might do by calling
the police or by seeking a restraining order (although they may be pursuing those actions separately as well).
They are asking only to be permitted to protect themselves and their children by not being forced to place the
children in the batterer's custody or in unsafe visitation situations with him, and by not being forced
themselves into dangerous or threatening contact with the batterer. Battered mothers also are asking not to
be punished, or to have their children punished, when they take steps to protect their children.
Thus, reforms are also clearly needed in order to ensure, at a minimum, that:
1. The Presumption of Custody Law is applied;
2. All state actors in these casesreceive adequate training on domestic violence, child abuse, child
development, and mental health issues;
3. Meaningful mechanisms of enforcement of any standards for judges, guardians ad litem, and sexual
abuse evaluators, including existing standards contained in the MassachusettsGuidelines for Judicial
Practice, are created; and
4. Meaningful systems of accountability are developed for state actors.
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are Massachusetts family court judges, guardians ad litem, probate probation officers, Department of
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psychological evaluators who are:

Conducting investigations and evaluations and producing reports that unfairly or baselesslyfavor
fathers over mothers;
Holding battered mothers to higher behavioral and parenting standards than fathers;
Stereotyping battered mothers as hysterical and unreasonable; and
Discriminating against battered mothers on the basis of sex, race, ethnicity , socioeconomic status,
and/ or sexual orientation.120

H*man
rights violated
Th~re are state actors in the Massachusetts family courts who are violating battered mothers' human rights to:

j

Non-discrimination;
Equal protection of the law;
Equality in judicial proceedings; and
Due p~ocess.

c
e summary
Sa y told the BMTP that she had experienced a pattern of severe physical abuse that included incidents in
wh ch Gary punched her, kicked her, beat her with a belt, and raped her. On one occasion Gary threw Sandy
aga nst a wall while she held their eight month-old daughter in her arms. Sandy had emergency room
rec rds documenting her injuries from one of the beatings. A family court judge put in writing his findings
tha Sandy's reports of domestic violence were credible and that Gary's denials lacked credibility , describing
the ase as one of "classic spousal abuse."
No etheless,the guardian ad litem who was subsequently appointed discriminated heavily in Gary's favor.
His initial bias was revealed when he stated to Sandy, "My son is a single dad, and things are tough, and they
can be great dads." Next, he expressedskepticism to Sandy about her reports of domestic violence and said
tha he might form the conclusion that she was the offender, depending on what he discovered about where
her bruises had been located. He did not at any point show signs of taking the domestic violence seriously.
Ul .mately, the guardian ad litem chose Gary's "friend" Leslie to supervise his visits with the children, even
tho gh Sandy told the guardian ad litem that she knew (from her children's reports) that Leslie was clearly
Ga 's new partner. The guardian ad litem chose to believe Garyls claims that Leslie was strictly a platonic
frie d. The judge then accepted the guardian ad litem's recommendations, despite the documented history
of s vere domestic violence. Two years later, Gary beat Leslie severely, an event that led Leslie to disclose to
San y that she had been suffering repeated beatings from Gary and keeping them secret. At this point the
gu dian ad litem resigned from the case,and a different judge immediately imposed professional
sup rvision on Gary's visits.

A.

t

Biased investigations, evaluations, and reports

ov half of the women we interviewed reported that one or more state actors -especially guardians ad litem
-h
conducted or made a biased investigation, evaluation, or report that either unfairly disadvantaged them
or eavily favored their ex-partners.121Many of their complaints describe incidents where the guardian ad
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Ilitem sided actively with the fathers, refused to look at evidence that supported the mother's claims of abuse,
conducted interviews in a way that favored fathers, and/ or distorted facts to benefit the fathers. (These
problems are also discussed in Section IV on due process issues.)The following quotations are illustrative:
In the guardian ad litem's report, [my ex-partner's] buddies would have about two or three pages each,
and my professional people, from the school- school counselor, school nurse, teachers, even the kids'
counselor -got about a quarter of a page and that was it. My stuff could be put on one and a half pages.
And his took up the rest. (Hilda)

The Department of Social Servicescaseworkersaid, " We don't need to talk to you, we've already made
our decision." Without even talking to me or getting my story. I said, "Who did you talk to?!I They said,
!IOh, I talked to your husband, I talked to your kids.!I ...She refused to listen to me and actually when
she wrote up [her reports], ...she said, !IMother claims she was abusedby father. !I Bu t whatever the
father said, it was a statement. ...So

the way she wrote the report [she obviously didn't believe me]. (Lorie)

[The guardian ad litem's reports] were biasedin favor of Michael. If I brought up, for instance, the
history of domestic violence or what was going on, the report said, "Well, I asked [Michael] about this
and he vehemently denied it"
(Sonia)

Many other women we interviewed provided similar examples of bias. In one case,Jane described how the
guardian ad litem did home studies of her and her new female partner but did none of her ex-partner, even
though he was living in an unsafe neighborhood at the time. Jane also said that the guardian ad litem failed
to include in his report any information from witnesses who supported Jane'sclaims of abuse. In another
case,Paulina commented that the guardian ad litem failed to include in his report an interview with a
psychologist who had remarked positively about Paulina and her parenting. The guardian ad litem discussed
at length that Paulina's ex-partner was a wonderful father.
According to Jessica,the guardian ad litem's report claimed that she would refuse to let her ex-partner see
the children if she got custody -although there was no evidence to support this claim -and therefore
recommended that the father get custody. The guardian ad litem never contacted any of the appropriate
!offices to investigate the ex-partner's criminal record. Jessicatold the BMTP:
They had the information and they chose to do nothing with it except to ignore it and rewrite history
in favor of the father to the detriment of the children.

In Beth's case,a hospital-based specialized sexual abuse evaluation team concluded that there was a "quite
high likelihood" that Bethls daughter had been sexually abused by the father. The guardian ad litem,
however, rejected the team's findings and recommended in her report a tran~ition to unsupervised visitation
within six months. This guardian ad litem also made several statements in her report indicative of bias
against the mother and in favor of the father. For example, the guardian ad litem wrote that the child's
sexualized behaviors might have been a product of having witnessed the birth of her younger brother,
although the guardian ad litem was entirely aware that this birth occurred one full year after the child's
disclosures of sexual abuse and well after the hospital team's sessionswith the girl were complete. In the
guardian ad litem's report, she also described Beth as "preoccupied with sexual abuse," and stated that she
was "unable to entertain alternate hypotheses." The guardian ad litem failed to mention that the daughter's
disclosures to her mother had been detailed and repeated, that the Department of Social Serviceshad
concluded that the child in fact had been sexually abused, and that the childls severe psychological symptoms
had abated rapidly when unsupervised visitation was terminated. Gabby reported a similar problem:
[The guardian ad litem] said that if the child has any problems after the supervised visitation,
then it may stem from the mother. That it might come from my anxiety over the visitation.
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In4eed, many women offered examples of how state actors failed to consider or investigate their allegations
of +buse in ways that indicated bias:
In the first interoiew we had, [the guardian ad litem] said to me that women hit men as much as men
hit women. ...The
IBOs was a time when everyone was claiming sexual abuse, but we all know that
it was mostly lies; he said that in the 190s the big thing is domestic violence, but we all know that it1s
lies, too, because women hit men as much as men hit women. I had a .feeling then that he had so much
power over me and the children and what happens to them. (patience)
The guardians ad litem never talked to the District Attorney, they never talked to the chief of police,
they never talked to the state trooper, they didn I t talk to the probation officer. They didn I t talk to
anybody, but they did say that I made it all up. [T]hey wrote. ..that there was no domestic violence
and [that] I made it up to increase my odds of getting what I wanted in probate court. Oessica)

Mary of the examples cited above indicate that state actors, particularly guardians ad litem, often do not find
ba~ered women credible and therefore dismiss their allegations of partner and child abuse.
Th
for
ba
co
of
(M

advocateswe surveyed reiterated this problem. For example, one advocate at a hospital-based program
attered women commented with regard to probate probation officers: "[They] disbelieve and pathologize
ered moms." And the coordinator of a legal advocacy program at a battered women's organization
ented that some guardians ad litem "assumethat a woman will accuseher batterer of sexual abuse out
indictiveness [or] that she must be seeing abuse where it doesn't exist becauseof her own victimization."
y of these problems are also addressed in Section I. )

B.
Ov r half of the women we interviewed told us that state actors had held them to a higher parenting
st dard than their ex-partners.l22Many reported feeling that they constantly had to prove themselves as
par nts in ways that their ex-partners did not. For example, Paulina said that the guardian ad litem in her
cas asked her to make a list of the activities she did with her daughter, but did not ask the father to do the
sa e. Janicereported a similar experience:
I had to prove myself all those years. He was just, you know, the perfect dad. The judge had no
concerns over him. And it's like, they wanted me to do so many things, they wanted me to go to
school, they wanted me to do this and that, but they weren't asking him to do anything.

Wo en also stated that some state actors were quick to criticize them or hold them responsible as parents,
but did not do the same with their ex-partners. For example, women said that they were often blamed for
pro lems directly involving the children, but that their ex-partners were not. These patterns of bias appear to
refl ct deeply rooted assumptions about mothers and fathers that set up expectations for women to be
pri ary caretakers,while men who merely show an active interest in their children's daily lives are seen to
me t their paternal obligations. Courts thus may be rewarding fathers with visitation or custody when they
see involvement in their children's lives, even when it is not inchildrens best interests to be placed in their
fa er's care. Sonia described the problem this way:
I had thefeeling that. ..every part of my parenting was criticized. Whereashe was a father who
...moved .from place to place and left the town. ..but not only did he not lose custody, I couldn It
get sole custody. I felt the judges were blaming mefor the kids' bad behavior or academicproblems.

Si$ larly, women reported that state actors rewarded their ex-partners for behavior that would merit little
atte tion if it was done by the women, For example, the judge in Bridget's casecalled her ex-partner the
"pr' ary caretaker" becauseshe was working full-time, although she was also doing most of the child care.
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he hasn't seen [my son] in three years. ...But
now he
[Myex-partner] doesn't pay child support
wants to be a father. Everybody's like ... now he's decided he wants to be a father, Godforbid we don't
give him the chance.
l

And Janicedescribed how the probate probation officer's report was entirely in her ex-partner's favor and
neglected to include information about his abuse of her, including the abuse that he inflicted on her while she
was pregnant with their child.

~These current

findings reiterate those of the 1989Massachusettsstudy of gender bias in the courts that found
that when fathers contest custody, mothers are held to a different and higher standard than fathers.
Specifically, this report found that:
.About
half of the probate judges surveyed agreed that !lMothers should be home when their children
get home from school,!Iand 46 percent agreed that !IA preschool child is likely to suffer if his/her
mother works. !I
.Women

who are temporarily separated from their children may lose custody even if they have been

primary caretakers.123

c.

Stereotyping women as hysterical and unreasonable

Some women reported that state actors viewed them as being hysterical, unreasonable, and overly
emotionaI.124Generally, this appeared to reflect that the state actor either £ailed to believe that abuse had
occurred or £ailed to understand the traumatic e££ects0£ abuse on victims. This behavior could also be tied
to negative stereotypes 0£women.
[The guardian ad litem] was saying [that I] was psychologically unstable and, you know, irrational,
emotional, and angry. It's like, yeah, ifyou've been through 10 years ofwhat I've been through. ...
You go through hell and try to get out of hell and they punish you, saying I' Oh, you cry too much
and you're upset, so you know, the kids are more stable with the father, there's no emotion.I' (Lorie)
[The guardian ad litem] characterized me as very emotionally needy, unstable, maybe depressed,
needing psychological help, just an absolute flake, and when my therapist read this, she was so
appalled. ..she is a guardian ad litem as well. (Cassie)

In contrast, women reported that state actors viewed their ex-partners as being calm and reasonable, and
therefore more credible and stable than the women. The ability of batterers to stay in control and manipulate
people is well documented125and is also underscored by our interviews with battered women, advocates,
and state actors. As Karen noted: "He'll charm the pants off of anybody. Nicest, sweetest man in the world in
front of people, or when he needs to be."
Do

Other bias in favor of the father and against the mother

In addition to the examples discussed above, the majority of women reported that one or more state actors in
their cases-primarily judges, guardians ad litem, and probate probation officers -showed bias in favor of
their ex-partners and against them in various ways.126In some cases,this bias took the form of state actors'
taking more tiI?e to listen or pay attention to the ex-partner's claims, witnesses, and evidence than to those of
the woman. In other cases,women reported that the state actors imposed demands on them or scrutinized
them in ways not applied to ex-partners.
Many women explicitly articulated £eeling that these actions were directed at them either becausethey were
women127or becausethey were battered women.128(Many 0£these behaviors by state actors were also
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ide~ti£ied by the advocates in our survey.

On woman, Amanda, said that her ex-partner admitted in court to smoking marijuana but that he suffered
no onsequencesfor breaking the law. By contrast, based solely on his allegations that Amanda was a cocaine
use, Amanda was ordered to undergo drug testing: "Max, who has a past of drug abuse and violence and
eve thing else, and I was the one who had to go through [drug testing]. No one ever said, 'Okay, Max, if
yo want this you need to go through anger management courses."' In another case,the guardian ad litem
ask d Beth's ex-partner (but not Beth) for his suggestions regarding a visitation supervisor. The ex-partner's
ne wife received the appointment, despite evidence that he had sexually abused the child and the fact that
the ew wife had refused to participate in a court-ordered sexual abuse evaluation.
In ther cases,women we interviewed said that they felt the state actors had clearly sided with or befriended
the. ex-partners, often to the point of creating a conflict of interest. For example, Cecilia wanted her
ex- artner to have overnight visits with their child only every other weekend, but the probate probation
offi er said, "The judge isn't going to do this, you have to let him seeyour son, it's his son, too. ...You can't
kee your son away from him" (which she said she had never tried to do). In this same case,Cecilia stated
tha the judge waved at her ex-partner's family when they came to court to support him. Another woman
des ribed the ways that state actors showed bias in favor of her ex-partner:
[The guardian ad litem was] very one-sided. We'd walk into court and she would be standing there
talking to [myex-partner]
and his mom. Wouldn't even speak to me or my parents. It was like that. (April)

Wo
yet
to
def
for

en also described incidents where state actors defended their ex-partners and made excusesfor them,
enounced the women's behavior without basis. For example, Hilda reported that when she went to court
to stop visitation becauseher ex-partner was drinking excessively, the probate probation officer
nded him as a "great guy" and commended him for complying with his drug testing, while criticizing her
eing an "over-reacting mother."

Karrn described a similar problem with a probate probation officer:
[The probate probation officer] stood up there in court and told the judge that [my ex-partner had]
paid his time and that he's an upstanding citizen and that I was basicallya drama queen. ..when
we had -what? five, six years of restraining orders. ...[The
probate probation officer] was absolutely
siding [with myex-partner].
She would call him and have discussions with him all the time.. ..
She would bring him in her office without my attorney, or without me, and have discussions with
him. ...She hates women. Because you don It know how many women I know that go to [family court],
they have said the same thing. (Hilda)

Eo

Discrimination

on the basis of race and ethnicity

Al ough only one woman in the primary sample stated that they had been discriminated against specifically
bec use of their race or ethnicity, the advocates and survivors in our focus groups provided information that
wo en of color (both u.s. citizens and immigrants or refugees) face ong<?ingbias in the family courts.129
On point stressedby focus group participants was that women of color are often not seen as victims and
thu do not receive appropriate attention from the various state actors involved in their cases.They noted
tha low-income African-American women are stereotyped as being aggressive, drug-abusing, and lacking in
cre ibility .As a result, their allegations of abuse may be minimized, dismissed, or ignored (these issues are
als discussed in Section I). As one attorney explained,
I notice that. ..in

front of judges and in front of family

service officers and police, dark-skinned

African-American
women don't have as much credibility when it comes to restraining orders,
that if they fight back, or if they are angry that somebody has beat on them, then they are seen as
aggressive. She is not seen as a victim.
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Indeed, focus group participants highlighted the ways that judgesl stereotypes of African-American women
as IIstrong" place these women at a disadvantage in restraining order hearings and noted that this in turn
affects how seriously their claims of partner abuse are taken by the family courts. For example, in discussing
a casewhere an African-American client was denied a restraining order, apparently becausethe judge held
such a race-basedstereotype, an attorney said, "The [family court] judge dismissed the domestic violence and
so it was not a factor in the custody decision, whereas if he had given credibility to the domestic violence, he
probably would have ordered supervised visitation. ..but in this casethere was no supervised visitation."
Another focus group participant, an advocate for battered A'sian-American women, described how judges'
stereotypes of Asian families can contribute to their making custody and visitation decisions that endanger
children: "When I was working with Asian women, I did seethat. ..[t1he judges would say that family was
important to Asians and grant custody or unsupervised visitations [to batterers1,especially in caseswhere the
child was a boy, ...[e1ven in one casewhere the child was sexually abused by the father."
Participants in our focus groups also repeatedly observed that race and class issues intersect and affect the
ways that battered women are treated in the family court system. Advocates in our focus groups discussed
one aspect of this problem this way:
[S]ome of the Department of Social Service workers treat women of color differently, especially women
.of color of lower socioeconomic status, than white women who are upper-middle class. ...It's
like
[for] white women who are in an upper-middle class home who are married, [the Department of
Social Services] will see domestic violence as domestic violence ...whereas
in other situations which
involve women of color, inevitably other issues come. Clients are more under a microscope, and they
are not seen as victims as much. I know that my clients who are predominantly African-American
women have a harder time with Department of Social Services workers than my white clients.

Another issue highlighted by both advocates and survivors in our focus groups is that state actors appear to
be particularly unforgiving of women of color who are suspected of using illegal drugs or who have used
them in the past. One Latina survivor reported that the Department of Social Serviceswas quick to substantiate a charge of drug use and related child neglect against her (by supporting a 51A against her), even
though the department had never ordered her to take a drug test. And an African-American survivor who
had been clean for years and had attended addiction prevention programs, as well as parenting and job
training programs, felt that the judge and Department of Social Servicesworkers only looked at her past
record and were unable to consider the positive changes she made in her and her children's lives. An
attorney in a focus group described how the intersection between race and addiction issues can lead to bias:
I think another barrier that women of color face is that if they are in recovery, [theyare] treated and
perceived differently .from white women who are also in recovery. The woman of color is an addict; the
white woman is in recovery. Also socioeconomic status plays into that, too, because someone who is
abusing crack is treated differently than someone who is using powdered cocaine or prescription drugs.

Advocates in our focus groups also described how immigrant and refugee women are discriminated against
in the family courts primarily becauseof state actors' lack of cultural competency. One attorney commented,
"I think what counts the most is who has the better job, the better command in English, and who appears to
be more American."
Another advocate relayed the following experience of an Asian client (a battered woman):
[The Department of Social Services] set up a plan with a Vietnamese case; they ordered her to go to
parent education classes and counseling. She couldn't because she didn't understand English. [The
Department of Social Services] took her child away because she could not comply with the plan. [The
Department of Social Services] told her that if she really wanted the child back, she had to go to a
[battered women's] shelter.
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on the basis of gender differences in socioeconomic class

er a quarter of the women we interviewed reported they experienced discrimination or bias on the basis of
cl ss, education level, or income.130These women reported that state actors tended to favor ex-partners who
ha greater economic resources or higher socioeconomic status than they did and, at the same time, looked
do n on them if they had low incomes, were on public assistance,or presented in court as less polished or
ed cated than their ex-partners.
A umber of women expressedthe feeling that state actors appeared reluctant to believe allegations of
do estic violence or child abuse brought against a well-educated or professional father, despite research on
th cross-classnature of these problems.131For example, Patience reported that state actors did not believe
th t her ex-partner could be guilty of committing partner and child abuse (including child sexual abuse)
be ause he did high-level scientific work for the government.
Si
sp
at
us
an
bo

.larly, Sonia told us: "I think because [my ex-partner] was a doctor, and at one point he was [a chief
ialist] at [name of hospital], I think they were biased in favor of his status and position. ...That put me
disadvantage." April also told us that the economic inequity between her and her ex-partner had been
d against her: "[The guardian ad litem said] something to the effect of. ..I can't be that good of a parent,
dad's a better parent because he works, he has a job, [while] I get [social security income] and [he] just
ght a house." (Economic issues are further discussed in Section VI.)

Discrimination

G4

based on the mother's sexual orientation

Al ough all of the casesin our study consisted of male-female court battles, one of the women who testified,
J , felt that she faced discrimination by state actors becauseshe is currently in a relationship with another
wo an.132For example, not only did the court order that Jane'schildren should not have any contact with
he new female partner, but her new partner was also interviewed and subjected to scrutiny on numerous
occ sions by the guardian ad litem assigned to the case.In contrast, the guardian ad litem never interviewed
Jan IS(male) ex-partner's girlfriends or his new wife.
In ddition, the transcript of a court tape records the judge in this caseexhibiting blatant discrimination
ag .st Janefor being in a same-sexrelationship (a quotation from this transcript is highlighted in Section III}
Th court eventually granted Jane'sex-partner custody of their two young children, taking them away from
her even though Janehad been their primary caretaker since birth and despite the history of domestic
vio ence.Janereported that she felt that her same-sexrelationship was part of the reason she lost custody of
her children. She is still continuing her fight to regain custody.
Jan ISreported discrimination becauseof her sexual orientation was also raised by advocates in our focus
gro ps. As one advocate for abused lesbians, bisexuals, and transgendered people explained: "We seefolks
wh se ex-partners, particularly lesbians whose ex-partners are men, then coming in and taking custody of the
kid because[the lesbians] have come out." These advocates also described other ways that bias against
les ians, bisexual women, or transgendered people can play out in the family courts, namely that women in
sa e-sexrelationships feel that it is not even safe to raise the issue of partner abuse in court when their
ab ive partner is female. In some cases,they are afraid that the state will take custody of the children if they
lea that the partners are in a same-sexrelationship and that there are also allegations of abuse.133

t

Ind ed, advocates reported that lesbians often avoid the family courts altogether. In some cases,they do so
bec use they are worried that family court litigation will force them to come out in their communities. As
adv cates in our focus groups pointed out, for women of color, particularly African-American and Latina
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women, the risk of being "outed" may not be one they are willing to take becausetheir communities are very
small and very homophobic; therefore, they risk losing their primary , or possibly only, support network if
they come out. In other cases,lesbians, bisexual women, and transgendered people simply lack confidence
that they will receive justice in the family courts and therefore avoid them.

A.

Bias in determining

litigants'

credibility

During our interviews with state actors, the topic of litigants' and witnesses' credibility arose in response to
a variety of the questions we asked. Since abuse allegations often boil down to "he said, she said" situations,
state actors -particularly judges -appear to rely heavily on the perceived credibility of the litigants and their
witnesses in making their findings. All of the state actors we interviewed reported that they try to assess
credibility by using hard evidence, such as medical and police records, to corroborate the testimony of the
litigants. However, such records often are not available or give little useful information about abuse. In the
absenceof supporting documentation, no uniform system or protocol exists for determining credibility .
As a result, a state actor's bias (conscious or unconscious) may be given free rein. In fact, no two state actors
we interviewed used the same list of factors to determine credibility , with the exception of "hard II evidence.
While reliance on hard evidence is understandable, it should not be emphasized over the best interests of
children and the protection of victims of abuse.That is, lack of hard evidence of abuse should not lead to the
conclusion that abuse allegations are false. Indeed, the research literature has demonstrated that intimate
partner abuse is underreported to official sources such as the police.l34
As mentioned earlier in this report, a 1989 study of gender bias by the Massachusetts Supreme Judicial Court
found that state actors in the Massachusetts court system -including the family courts -do indeed exhibit
gender bias. These findings were confirmed by our study. For example, many of the state actors we
interviewed reported that they in effect rely on a subjective interpretation of parties' demeanors to assess
their credibility .In the words of one judge:
One of the things you look at is body language. You look at not the person who is talking as to why or
why not they want a restraining order. You look at the other person to see out of the corner of your eye
how theylre reacting to the allegations. Body language gives away a lot of it. Disposition of the people,
how they're speaking, how close theyare together. A lot of this really comes down to your call, your
judgment

as to who you believe and who you don't.

Assessmentsof demeanor can put battered women, especially those who are acutely aware of the danger
they and their children face, at a distinct disadvantage in court. Given that control of self and others is
common to the pathology of batterers, a judge, guardian ad litem, or probate probation officer, for example,
could form the impression that the calm, in-control batterer is more credible than the nervous, frightened, or
traumatized woman. As described above, women's testimonies suggest that this in fact occurs.
As one Department of Social Servicesemployee explained'
Typically, [the batterer] is better off financially, he is not traumatized, he hasn't been battered, and
the children love their father and they want to be with him. And you know evaluators and court folks
are not well trained about the dynamics of child abuse, will talk to a child, and the child will say, " I
want to see my father, I want to be with him," and you know, it gets more complex.
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Sta actors -especially judges and guardians ad litem -appear to believe that many allegations of abuse are
exa gerated and distorted, even though no research exists to support this belief. This is cause for concern
bec use such a belief may negatively affect a battered woman's credibility in court and contribute to case
out omes that endanger her and her children. For example, if a given state actor perceives a woman to be
hys erical, her allegations of abuse may be ignored or minimized. The following quotations illustrate the
pro lem:
There is a need to "determine the veracity" of the statements. ...Many
women use allegations of
abuse as a tool [in divorce proceedings] when indeed there is no abuse. (Guardian ad litem)
What I find much more frequently than false allegations is the question of spinning. In other words. .,
I think that false allegations are the less likely thing to hear. I think that what you're more likely to see
is people spinning things. (Guardian

ad litem)

Ind ed, the attitudes of guardians ad litem to domestic violence issues seem to be particularly problematic.
For xample, when asked why fathers can still win custody in caseswhere the Department of Social Services
has documented partner or child abuse, one Department of Social Servicesworker offered the following
insi ht: "I have seen,too, on the part of guardians ad litem, where you find that there is a bias against women
in t e sensethat women are being vindictive and will pull out all the tricks to get back at their divorcing
spo ses."Such preconceived notions about women's propensity for exaggeration and vindictiveness seriously
un ermine the fairness of the judicial process in these cases.
Ev i the distant past can affect a woman's credibility .For example, if a woman has had a past history of
suf ring sexual abuse, that fact can skew the state's view of her present allegations of sexual abuse against
her hildren:
We've had cases, a few cases, where I did believe that the custodial parent, the mother, had been
sexually abused as a child, who as a result of that history had felt that her children were suffering the
same circumstances. ...Those are very rare cases, but we have some of those cases. (Judge)

cr ~ ibility of litigants is essential in order for them to prevail in legal proceedings. Once lost, it is difficult,
if n t impossible, to regain. The Rhode Island Supreme Court Committee on the Treatment of Women in the
Co ts summarized the negative impact of women's lack of credibility in the courts owing to gender bias:
The treatment that women witnesses and litigants receive is. ..critical
to the proper exercise of
justice. The credibility of a witness is often central to the fact-finding process, and this credibility can
be undermined if the impression is given that because the litigant or witness is female, she is not to be
taken seriously. There are many subtleties and intangibles involved in establishing credibility.
Obviously, if disrespect or hostility is shown for the individual through biased remarks and conduct by
attorneys, judges, and court personnel, it may very likely have an impact on the outcome of the case.
Therefore, such treatment not only is humiliating to the person involved and leaves her with a negative
view of the judicial

B.
M
as t
stat
the

process, it may also result in the denial of her substantive rights.135

Reliance on assumptions and concepts that justify minimizing abuse
y of the state actors we interviewed repeatedly relied on certain assumptions and conceptual frameworks
ols they use to reach decisions on child custody. These assumptions and concepts appeared to provide
actors with justification for allowing a grant of custody or unsupervised visitation to the batterer despite
resenceof abuse. The following is a partial list of examples:
The presenceof open communication between the parties as an indication of the absenceof abuse;
A strong tendency in favor of joint legal custody (despite the Presumption of Custody Law) based on
the assumption that legal custody will not be used by batterers to exert control over their victims;
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Giving undue weight to the batterer's willingness to be rehabilitated; and
Paying attention to the child's "extraordinary bond" with the father136(In the context of ordering
supervised visitation one judge reported, "I've heard of psychologists who testified before me where
the child is bonded to perpetrator and it is in the best interests of the child to have immediate contact
with the perpetrator in a controlled setting -in the context of child abuse -taking the position that this
may have a negative impact on the child's well-being to be bonded with someone and have the person
disappear from their life entirely ,")

Further, out of all the state actors interviewed, only one emphasized that in a situation involving abuse, the
law states that the presumption is against giving custody to a batterer. In fact, most spoke about their
willingness to grant sole custody or joint physical custody to perpetrators regardless of abuse, as long as the
alleged batterer has a "demonstrated ability to parent" or can otherwise be motivated to change: "The
presenceof abuse in and of itself is not enough to rule out joint custody ." (Guardian ad litem)

c.

Systemic problems in the family court system that promote bias

Looking beyond the issue of litigant credibility , we uncovered one example of a situation where the
adversarial nature of the family court process can itself result in bias against women and children. A
Department of Social Servicesworker divulged that when her agency pursues a child protection case,she
and her colleagues are typically told that "... in order to win the case,and if we don't want the children to be
subjected to risk with either parent, we have to make the caseequally strong against both parents, so that
[the mother] has to look as bad as [the father] does, even though we know that the risk to the children lies
with the batterer's behavior." In other words, in order to render a decision that they feel is in the best interests
of the child, the Department of Social Servicessometimes can knowingly make a battered mother look bad.
It is clear that Department of Social Servicesworkers' minimization of abuse in these circumstances may
result in bias against battered mothers and in outcomes that are not in children's best interests.
Interviews with other state actors disclosed similar behaviors that ultimately
manifest bias against women
They also revealed that these state actors are not always, in fact, impartial fact-finders
acting in the best
interest of the child. For example, in asserting the importance of maintaining
an impartial point of view,
several of our interviewees
nevertheless articulated a tendency to minimize fathers' behaviors while
accentuating mothers' negative characteristics.
The following
quote is illustrative:
For instance, what if dad is an abuser but mom is a religious kook and wants to home school the kids
and keep them away from any other children who do not share her unique religious views, so [she's] an
isolationist and frankly wants nothing to do with public schools or other kids in the neighborhood. I
think I am less likely to give that mom sole legal custody because the dad ought to be the guy who votes
for something more normalizing, something less cultish, so I might give that guy joint legal custody,
hoping that he will be the advocate when it comes to educational dedsions for a better result. He may
be a lousy advocate for some other dedsions, but when it comes to educational dedsions, if I give the
mom sole custody I know that she will make poor educational dedsions. Gudge)

International standards
The principle of equality runs consistently throughout international human rights laws and standards,
including the Universal Declaration of Human Rights, the U.N. International Covenant on Civil and Political
Rights, the U.N. International Convention on the Elimination of All Forms of Racial Discrimination, and the
U.N. Convention on the Elimination of All Forms of Discrimination against Women. Specifically,
governments are required to treat all people within their jurisdiction equally, regardless of differences such
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x, race, class, ethnicity , and sexual orientation. The human right to equality before the courts and to
eq 1protection of the law is particularly prominent in international law and requires governments to take
pos tive steps to prevent and eliminate discrimination on such bases.

as

au findings indicate that there are state actors in the Massachusettsfamily courts who are discriminating
an exhibiting bias against:
1.
Women;
2.
Battered mothers;
3.
Battered mothers of color, both u.s. citizens and immigrants or refugees;
4.
Battered mothers from lower socioeconomicclassesthan their ex-partners; and
5.
Battered mothers whose new partners are women.
As iscussed above, this discrimination and bias are manifested both in the fact-finding process -particularly
in ardian ad litem investigations and reports -and in court proceedings themselves. The courtroom culture
of b'as created by these actions is not easily overcome and contributes to related violations of battered
mo ers' rights to due process,freedom from violence, and other rights, as guaranteed under international
and U.S. domestic law.
The U.N, Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) is
p 'cularly relevant to our findings as it requires governments to eradicate gender discrimination in all
sph res of life, including in the courts:
[Governments shall] establish legal protection of the rights of women on an equal basis with men and
, , , ensure through competent national tribunals and other public institutions the effective protection
of women against any act of discrimination, " (CEDA W, art, 2)
[Governments shall] accord to women, in civil matters, a legal capacity identical to that of men and the
sameopportunities to exercisethat capacity. In particular, they ...shall treat them equally in all stages
of procedure in courts and tribunals. (CEDA W, art. 15)

Wo en's human rights to gender equality in the legal process thus are violated when, for example, judges
ster otype battered mothers as hysterical and unreasonable; guardians ad litem conduct biased investigations
by stematically considering evidence that only supports the father's claims or by distorting facts to benefit
the ather; the Department of Social Servicesholds mothers to higher behavioral and parenting standards
th fathers; or judges are reluctant to believe battered women's allegations of abuse against an ex-partner
app ently becauseof his comparatively high socioeconomic status. As discussed earlier in this section, the
wo en we interviewed described all of the above scenarios (among others).
Inte ationallaw, most notably the UoNoInternational Convention on the Elimination of All Forms of Racial
Dis °mination (ICERD), is also clear that discrimination on the basis of race or ethnicity constitutes a human
righ s violation, and that all human rights must be made available to all people regardless of race or ethnic
ori
.137The U oN° International Convention on the Elimination of All Forms of Racial Discrimination
sp ifically calls on governments:
[T]o prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of everyone;
without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in
the enjoyment of the following rights: (a) The right to equal treatment before the tribunals and all other
organs administering

justice. (ICERD,

art. 5)

Our r indings, particularly from our focus groups, indicate that state actors in the family courts exhibit bias

and discrimination against battered mothers of color in complex and often subtle ways -for example, by not
seei 9 African-American women as victims in need of services and protection.
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When state actors treat women of color differently from white women or treat immigrant women of color
differently from U.S. citizen women of color, they violate these women's human rights to non-discrimination
and equal protection of the law.

I

u .5. standards
The u.s. Constitution also requires the government to uphold its citizens' rights to non-discrimination (Equal
Protection clause of the Fourteenth Amendment). In addition, the U.S. Civil Rights Act of 1964 specifically
prohibits certain types of discrimination on basessuch as race and sex; however, this law prohibits sex
discrimination only in specific settings (such as public schools, employment, and housing) and thus is more
limited than human rights laws and standards.138
It also should be noted that bias and prejudice in legal proceedings are violations of the American Bar
Association's Model Code of Judicial Conduct. Canon 3 of that code specifically states that "[a] judge shall
perform judicial duties without bias or prejudice. A judge shall not, in the performance of judicial duties, by
words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race,
sex, religion, national origin, disability , age, sexual orientation, or socioeconomic status, and shall not permit
staff, court officials and others subject to the judge's direction and control to do so."139
Massachusetts standards
Massachusettslaw and policy also contain strong anti-discrimination provisions. It therefore is clear from our
findings that the instances of family court discrimination and bias described by the women and advocates we
contacted violate the laws and policies of this state as outlined below.
.Massachusetts
Constitution
The Massachusetts Constitution, like the federal Constitution,

guarantees equality under the law:

All people are born free and equal and have certain natural, essential and unalienable rights; among
which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring,
possessing and protecting property; in fine, that of seeking and obtaining their safety and happiness.
Equality under the law shall not be denied or abridged because of sex, race, color, creed or national origin,
(Mass. Const., art. 1 )

.Massachusetts
Civil Rights Act
This act was established to protect the rights of all citizens and visitors to Massachusettsagainst hate crimes.
Thus, for example, if someonehas interfered with a person's fundamental constitutional rights (or other
secured right) on the basis of race, religious creed, national origin, age, gender, sexual orientation, or
disability, the victim may obtain an injunction prohibiting the perpetrator from committing certain actions
(and violation of a civil injunction is a criminal offense).140
Massachusettspublic policy also holds that the family courts should not discriminate on the basis of sexual
orientation. According to MassachusettsPractice, the legal reference for Massachusettslaw, the
Massachusettsfamily courts should not take a person's sexual orientation into consideration when
determining whether that person is fit to have custody or visitation with a child unless that person's conduct
somehow "adversely affects the child."141It goes on to state: "The courts in this state have ruled that neither a
parent's heterosexual relationship with another person or a homosexual relationship is per se grounds for
denying custody or visitation."142
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Massachusetts Code of Judicial Conduct
In Code of Judicial Conduct143also recognizes litigantsl rights to equality and non-discrimination in the
co ts. It states that judges shall "perform judicial duties without bias or prejudice" and should disqualify
th selves if they have a "personal bias or prejudice concerning a party .11144

[]
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Inclusion to Section II
r findings indicate that a number of state actors in the Massachusettsfamily courts exhibit bias and
::riminate against battered women on multiple and often intersecting bases,including gender, race,
nicity I class, and sexual orientation. This behavior violates battered women's human rights to
l-discrimination, equal protection of the law, equality in judicial proceedings, and due process. It also
lates U.S. law as well as Massachusettslaw and policy. Not only do these actions and failures to act deny
tered women justice, but they also risk prompting many to avoid the family courts altogether.
I
, Supreme Judicial Court of Massachusettshas already documented gender bias (1989)and racial/ ethnic
) (1994)in the court system. Our findings indicate that these problems persist. At a minimum, extensive
[ldatory education on partner abuse,child abuse, child development, and mental health issues, as well as
cultural diversity and cultural competency issues, is needed for all state actors in the family court system.
.findings regarding bias and discrimination also underscore the need for meaningful mechanisms to hold
Duntablethose state actors who engage in these behaviors.
I
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Pr blem
Th e are state actors in the Massachusettsfamily courts, primarily judges, guardians ad litem, and probate
pro ation officers, who are treating battered mothers with condescension,scorn, and disrespect. As a result,
ba ered mothers may be re-victimized and their allegations of abuse dismissed or not responded to
eff tively. This can contribute to the courts' ordering custody and visitation arrangements that endanger
wo en and that are not in children's best interests.

i

H man rights violated
Th re are state actors in the Massachusettsfamily courts who are violating battered mothers' human right to
fre dom from degrading treatment.

c se summary
Lo ie had suffered one of the most severe patterns of domestic violence that was reported to us, For example,
he husband, Noah, had hit her hard in the face with his head, breaking one of her front teeth (an incident for
w 'ch she had dental records as evidence); repeatedly pulled clumps of hair out of her head; slapped her in
th face, knocking her glassesoff, in front of the children; tore off her clothes; and one time picked up a large
bu cher knife while Lorie had their baby in her arms and said to her, "Put the kid down, I'm going to kill you
no !" Lorie has extensive documentation of the abuse, including detailed statements from witnesses who had
ob erved these events and Lorie's many injuries, which the judge and the custody evaluator apparently
re sed to read. Custody of all children was awarded permanently to the batterer with no examination of the
ex ensive evidence of domestic violence,
L ie reported a number of forms of degrading and disrespectful treatment by state actors. The guardian ad
lit m said to her, for example, "1know you lied to me. You better tell me the truth now, becauseI'm getting
p one calls from people and they can tell me the truth." The guardian ad litem also described Lorie as
irr tionally angry and as overly emotional and unstable becauseshe sometimes broke into tears, thus
i oring the depth of trauma engendered by Lorie's extreme history of battering. The guardian ad litem also
di credited her reports of domestic violence, despite his own acknowledgment that Noah was controlling,
d mineering, and dishonest. Lorie also reported recurring experiencesin which judges did not let her speak
at hearinps, read and shuffled papers while important witnesses were testifying, and were nearly falling
as eep dlfring trial.

N
p
in
of

egrad 'ng treatment of battered mothers
arly e ery woman who gave testimony to the BMTP said that judges, guardians ad litem, and probate
batio officers in the family court system had treated her with condescension,scorn, and disrespect,
ludin by responding to her claims of abuse with sarcasmand dismissaI.145Compounding the problem is
fact at most of these women reported being personally mistreated by more than one family court
icial ith whom they interacted.
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Flo~anoted that "I really felt like I was a piece of garbage to [the state actors].
not Ilooked at as having different issues, different circumstances."

We're

.

not

individuals,

we're

In dther instances, women described being directly yelled at by court officials. For example, Janice told the
BMirP :
[The judge] told me off a couple of times. He yelled at me -that I neededto shut up, that I neededto
stay quiet. ..I need to keep myemotions to myself. ..They treat you like you're kids in there.
In Jddition, some women described how state actors would cut them 0££rudely or put them down. Sonia
to14 the BMTP:

.

I think [the judges] at times, they were just very critical and condescending.And I think that they just
cut me off a lot, they didn' t want to hear what was going on. ...During
the custody trial, [the judge 1
just said, "Well, you're rambling," while I was trying to tell the history ofwhat happenedwith Luke
while he was living with his father. 1'146
Ot er women used terms like nasty, sarcastic, quick to dismiss, and harsh to describe the ways that judges,
gu dians ad litem, and probate probation officers treated them. Ingrid described an encounter with a
gu dian ad litem who displayed a particularly arrogant and intimidating attitude: "When I first met [the
gu dian ad litem], the first thing out of his mouth other than "hello" ...was, "When I make a decision, I'm
al

ys right."

IScaseprovides another example. The judge held Janeresponsible for the fact that her abusive
ex- usband had repeatedly vandalized her home because,according to the judge, Janefailed to understand
the "pain" she had caused him by leaving. The following is an excerpt from the court tape of the hearing (of
w ch the BMTP has a copy) during which the judge raised her voice at Jane and said the following:

J~

So maybe it's not a good reaction from Dad over here, but you're playing into it. I don't care if
you're with a male, a female, or a dog [Jane's new partner is a woman]. I don't care. I understand
from his point ofview, he's going to be out of your life. It's got to be painful for him. You are not
acknowledging

the pain that this guy is feeling. It's painful for him.

Fo ~ wing this hearing, the judge found Jane in contempt of court because she fled to a shelter -on the advice
of er local District Attorney's office -in violation of the court order to remain in the marital residence. The

e

jud e then granted custody of the children to the batterer,147 with whom they remain to this day.
r women described judges who wouldn't pay attention to them during hearings and instead read
unr lated documents such as newspapers while various parties were speaking. Paulina described hqw her
jud e "looked like he was in la-la land. He read half the time when we spoke. He was reading stuff Jtight in
fro

I
:

t of me."

I

LOrie described the following experience with a judge: "I remember even during the trial, [the j~dge],
she was like looking at her bills. ..and picking up phones and, Jesus, JIm talking about my life herel And I
.it
was even the guardian ad litem that's testifying and she would not pay full attention."
I

~

At the beginning, I couldn't help but cry, you know. ..and this judge looked at me. ..[and said
to myattorney]
'You don't control your client.' He threatened me. ...He
was going to give the
custody to my husband or something. ...He
was harsh, he was very harsh. And my husband
stood there smiling. It was disgusting.

(Fran)
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Lik the women who spoke with the BMTP, the lawyers, legal advocates, and service providers to battered
wo en and children we surveyed expressed serious concern about the treatment of battered mothers by state
act rs in the family court system. In fact, over half of the advocates who responded to our survey said that
the were aware of incidents of personal mistreatment of battered mothers by judges, guardians ad litem,
pr bate probation officers, and other state actors in the family court system.l48One advocate provided an
ex pIe of a judge who yelled at an attorney to "control" her client who had become upset in the courtroom.
An* ther described a situation where a battered mother was seeking financial support from her husband and

the judge stated that "she hadn't contributed a dime to society and should receive nothing." Additionally I
ad ocatesnoted that guardians ad litem also yell at battered mothers.
~o~~sgroup I?artici~ants identifi~d patterns of ~egrading treatment of battered mo~~rs by state actors in the
ta~ly courts by making connections between this treatment and discrimination and bias. As one attorney
no,ed:
I see a different reaction from judges and family service officers to women who may dress in a
certain way and who are articulate and educated as opposed to women who are not dressed as
professional. In my opinion they are not given much credibility, their story isn It trusted as
much. In particular,

the family

service officers are condescending and disrespectful.

°

.er focu~ grou~ pa~ticipants reported th~t state a~tors treate~ battered women of color disrespectfully
w le treating theIr ffilddle-class or professIonal AfrIcan-Amencan male partners with respect. Advocates and
s ivors alike in our focus groups theorized that state actors behave this way partly out of fear of being
la eled racist by the ex-partners.149
~

~:

~

State actors were not asked about degrading treatment of battered mothers.

eernatiOnal
of tpe most standards
fundamental

principles

and moral bases of the human

tr ted with dignity and respect. In particular,
pr tect, i'lnd fulfill their citizens' human rights

rights

be

governments
have the responsibility
to take steps to respect,
in ways that are consistent with human dignity .

All human beings are born free and equal in dignity and rights. (Universal
Human

system is that people should

Declaration

of

Rights, art. 1)

l'-1oone shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment.
(TVniversal Declaration

of Human

Rights, art. 5)

As our f dings illustrate, one of the most common complaints voiced by the women we interviewed, and
on that ausesthem great anguish, was that the Massachusettsfamily court judges, probate probation
of cers, uardians ad litem, and other state actors treated them disrespectfully, scornfully, and
co desce dingly. As a result, battered women often found themselves re-victimized by the very system to
w ich th y had turned for protection and support.150When women are personally mistreated in child
cu tody
d visitation proceedings, their human right to freedom from degrading treatment is violated and
th ir righ s to due process and equal protection of the law compromised. Moreover, their confidence in the
ju tice sy tern is crushed.
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M ssachusetts standards
Th MassachusettsCode of Judicial Conduct also provides clear guidelines for how state court judges in the
Co
onwealth, including family court judges, should conduct themselves in relation to the litigants who
co e before them.151The code recognizes the importance of treating people with dignity and respect, stating
tha judges should be "patient, dignified and courteous to litigants" and shall "perform judicial duties without
bia or prejudice."152Indeed, when we described to a representative from the Commission on Judicial
Co duct some of the ways women reported they were treated by judges, the representative confirmed that
suc behavior violates the code:
[That behavior], if proven, would violate Canon 3A3, which says that a judge should be patient, dignified}
and courteous to litigants, jurors, witnesses, lawyers, and others with whom he deals in his official
capacity, and should require similar conduct of lawyers and his staff, court officials, and others
subject to his direction and control. So, in other words, treating [anyone] with any sort of disrespect
may very well be judicial misconduct.

D

[]

[]

Co clusion to Section III
As tated above, the family courts are under a human rights obligation to administer justice in ways that are
con istent with human dignity and respect. Not only do our findings indicate that a number of state actors do
just the opposite with regard to battered mothers, but that in many casesin which this mistreatment occurs,
batt red mothers do not receive justice. Judgesl degrading treatment of litigants in the family court system
also directly contradicts Massachusettspolicy as outlined above. At best, this treatment compounds women's
exp riences of abuse; at worst, it contributes to a court system in which a culhire of gender bias still persists
and that produces caseoutcomes whose negative impact can last a lifetime.
The~efindings should act as a catalyst for the state to implement meaningful oversight of the actions of all
stat~ actors in the family courts with regard to their treatment of battered mothers.
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Pr blem
.There are state actors in the Massachusettsfamily courts, particularly judges, who are failing to
provide battered mothers with an adequate opportunity to be heard in court.
.There are state actors in the Massachusettsfamily courts, particularly probate probation officers,
who are pressuring battered mothers to engage in unsafe, face-to-facemediation and/ or dispute
intervention with their abusers.
.There are state actors in the Massachusettsfamily courts, particularly judges, who are denying
battered mothers accessto guardian ad litem reports for their cases.

H ~ man rights violated
Th re are state actors in the Massachusetts family courts who are denying battered mothers their human
rig ts to:

Freedom of speech;
Equal protection of the law; and
A fair hearing for resolving disputes.

c se summary
Fr had suffered a long history of violence from her husband, Nathan, that included his kicking her hard
en ugh to injure his own foot; wrapping the telephone cord around her neck and then pinning her to the bed,
ho ding her there until she began to lose consciousness;driving in a terrifying manner with her and the
ch ldren in the car and screaming that he was going to kill them all; and dragging her into his car in public
wen she was trying to escape,which led a man in a nearby car to physically intervene so she could get
a ay.
Fr n experienced several obstaclesto due process.The most frequent was that she was prohibited from
sp aking at hearings by the judge, who was willing to listen only to what the probate probation officer would
su
arize. The probate probation officer, who apparently was biased against Fran and inappropriately
fri ndly with Nathan, would misrepresent statements Fran had made to her, which the judge would not give
Fr n the opportunity to correct. This same probate probation officer took control of Fran's caserepeatedly,
w .ch appeared to violate proper process at the family court, where the probate probation officer has
n mally been chosen randomly for each hearing. This same probate probation officer circumvented a critical
ju icial order: The judge had ordered Nathan's participation in a batterer's intervention program, but the
pr bate probation officer permitted him instead to attend private therapy with a therapist who had no
ex ertis~ in domestic violence. These denials of due process by the probate probation officer were
ac omp.inied by social contact in the hallways between Nathan and the probate probation officer, including
o e incident in which they were talking and laughing following a hearing in which the judge had ruled in
N than's1favor on a particular issue.
A\.

3

~enial of adequate opportunity to speak in court

most hrlf of the women we interviewed reported that the judge in their casedenied them an adequate
o portun\ity to tell their side of the story or to respond to issues that had been raised by their ex-partners.153
S me wohlen said that if they were represented by an attorney I the judge would let only the attorney speak
d not the women themselves.
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Th~s, if the attorney failed to represent the woman adequately -a common problem in our findings -the
woran was effectively prevented from presenting her caseto the court. For example, Beth told the BMTP:
Judge [X] espedally, and I've probably been in front ofher 12 to 15 times, continuously, as long
as I am represented by an attorney, I am not allowed to speak. So if my attorney misses something or
says something that I don't agree with, she will tell me, "You have an attorney. That's what you have
an attorney for." Basically, shut up. And she has been consistently rude and very contemptuous.

so e women also commented that their ex-partners (and their attorneys) were consistently given more time
an opportunity to speak in court, as well as to present evidence and witnesses than were the women.l54
Thi problem was exacerbatedfor women who did not have attorneys and were representing themselves
pro se (without an attorney). The advocates we surveyed also highlighted this problem. Granting men a
gre ter opportunity to speak in court than women should be of concern to the state, becauseit may
con ibute directly to outcomes that favor fathers and that hurt mothers and children.
In ur focus group of advocates for battered immigrant and refugee women, participants listed numerous
du process problems for women whose first language is not English. Many of these women are ultimately
de .ed an adequate opportunity to be heard in court becauseof the poor quality or bias of interpreters or
bec use judges get frustrated with their poor English skills. Examples include interpreters who paraphrase
wo en's statements instead of interpreting them verbatim, and interpreters who are friends with or related
to e batterer or even are the batterer's attorney, One lawyer said that she has seen caseswhere the
I'Vi tnamese interpreter is a lawyer himself. ..and provided legal advice to the (batterer] as well as
int
reting." To make matters worse, many judges do not ascertain whether women have expressed
the selves fully in court; often they assume that becausethe woman has an interpreter or an attorney, she
has been fully represented.
Jud es thus are failing to provide women with an adequate opportunity to speak in court. This denies
wo en equal protection of the law and their right to a fair hearing becauseit compromises their ability to
rep esent themselves in court. This behavior on the part of judges also violates the MassachusettsCode of
Jud cial Conduct. The code explicitly states that judges should give every person the "full right to be heard
acc rding to the law ,!I and that judges can be sanctioned if they are found to have systematically failed to
con uct themselves according to the code.155

B.

Pressure to engage in unsafe mediation or dispute intervention

M y women reported that the probate probation officer assigned to their caseconducted mediation or
fac to-face dispute intervention between them and their ex-partners despite knowledge of the existeI}ceof
par er abuse.156Often these women said that they were pressured to engage in mediation and were ,not
giv n the choice to opt out even in caseswhere there was a restraining order in effect. Mediation betWeen
batt rers and their victims exposesvictims to danger and can result in their agreeing to terms that are not in
the est interests of the children or themselves.157As Fran noted:
When I said, listen, there is a restraining

order and I don I t .feel comfortable sitting in the same room,

she [the probate probation officer] looked at me and is like, "Oh, geez, don't be ridiculous."
what she said to me! She ...made us go in the room together.
Ch

That's

lotte told the BMTP:
We had to sit in a room, without our attorneys, with her [the probate probation officer] in the room,
and I was made to look like the bad guy. Because I kept saying that's not acceptable. VVhat about the
domestic [assault and battery]? VVhat about the history? It was totally disregarded. ...I.felt
partner abuse] was not taken seriously, and I.felt it was held against me.
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The ~awyers,legal advocates,and service providers whom we contacted also identified this problem and said
that~as a result, women often compromise on important safety issues in order to reach an agreement quickly.
In a dition,

advocates

shed light on the constraints

facing probate

probation

officers:

There is an enormous inconsistency among probation officers within the court system. Some are
patient, well-trained mediators in a difficult job. Others have been doing this work way too long and
are cynical and uncaring. For all of them, they face much more work than they can possibly handle
well. These problems lead to many unfortunate consequences, including undue skepticism of victims
of domestic violence, inappropriate comments, and inappropriate pressure toward entering into
agreements that may not be suited to the particular litigant's needs or desires. (Attorney)
Wo

en also told us that probate

probation

officers

have pressured

them to reach decisions

or agreements

that avor their ex-partners.l58
For example, the probate probation officer in Ian's case pressured her to agree
to v.sitation between the children and her ex-partner, even though he had just been released from prison for
thre tening to kill his new wife and her child:
[The probate probation officer] wanted to set up visitation and I said," No, I'm not going to allow that."
And she said, "Well, it would be supervised." And I said," No, he was just released from jail for saying
he was going to kill his wife and her kid." And then my lawyer was getting angry with me, everyone was
angry with me, because I wasn It agreeing. ...It
was terrible and [the probate probation officer] was the
person who said [to me], "You need to help build the bridge here."

A di~erent probate probation officer in Jan's case pressured her to vacate her restraining order against her
ex-pprtner in order to reach a quick decision about visitation.

Fina~ y, the lawyers, legal advocates,and service providers we surveyed also noted that battered women are
at a articular disadvantage if they are not represented by an attorney becauseprobate probation officers
ofte do not inform women about their rights:
Women without attorneys are discriminated upon in mediation if the batterer has counsel. If there's
a 209A [restraining order] and the woman u'ants to meet separately, someprobate probation officers
don It like this. The women aren't always tolti they don't have to sign any papers and can go before the
judge. They are intimidated. (Legal advocate, battered women's program)

This practice of coerced mediation with the batterer violates women's due process rights. The dynamics of
pow r and control in an abusive relationship make it inherently difficult for a level playing field to exist -as
is re uired for successfulmediation. Further, mediation cannot work where there is no real opportunity to
voic one's concerns and have one's needs represented. Thus, mediation in casesof partner abuse can serve
only to pressure the victim to give into the battererls demands, which in turn can result in custody or
visit tion arrangements that endanger both the victim and the children. Moreover, this practice continues
eve though the MassachusettsGuidelines for Judicial Practice in Abuse Prevention Proceedings state that
II[p] ties cannot be required to mediate when a restraining order is in effect, nor should they be required to
mee face to face in or out of the courtroom to discuss settlement in any Probate and Family Court
proc eding."159

c.

Denial of accessto guardian ad litem reports

1

Ove a quarter of the women with whom we spoke reported that they were not given copies of the guardian
ad li em reports in their cases.160
In some of these cases,the women never saw the reports. In other cases,
they were allowed to read them only in their attorneys' offices but were forbidden from retaining a copy of
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report. In addition, some women reported being ordered by the judge or guardian ad litem not to discuss
report with anyone other than an attorney or a mental health professional,161 in what appears to be a
lation of First Amendment free speech rights. As Paulina said, "I was told that I could not read the
ardian ad litem] report. I could not go to the courthouse and read the report. I had to go file a motion
my lawyer in order to even read it, but 1 could never have a copy of it."

Fa .ly courts generally do not permit litigants to retain copies of their guardian ad litem reports, and, as in
th casesreferenced above, sometimes do not allow litigants to read them at all. The family court defends this
pr ctice on the grounds that guardian ad litem reports contain highly sensitive information about the parents
an the children that could be damaging if shown to the children or to the general public. But in reality, the
co tents of guardian ad litem reports are rarely any more sensitive than many other papers in the court file
th t either party could choose to show to anyone. The impounding of guardian ad litem reports (and
ps chological evaluations) thus arguably serves to protect the work of evaluators from scrutiny and to make
w at their evaluators have said difficult for battered mothers to challenge.
M reover, guardian ad litem reports are heavily relied upon by judges as evidence and are often the most
c cial part of the fact-finding process in partner abuse and child custody cases.It is particularly critical, then,
th t all of the parties involved be allowed to easily review as well as retain copies of such reports to be able
to ispute their content. The ability to do so is central to parties' ability to pursue their caseseffectively. For
ba ered mothers, it may ultimately affect their ability to protect their children. As our findings in Sections I
an II show, many guardian ad litem reports are inaccurate, incomplete, or biased; therefore, battered
m ther's due processrights may be violated when they are denied an opportunity to review and dispute the
co tent of their guardian ad litem reports.

Dl

Ethical problems

w men reported a variety of concerns about the ethical or professional behavior of state actors in their cases.
Co ict of interest was highlighted by many women as a particular problem. For example, Sonia reported
th t the guardian ad litem in her casewas not only a personal friend of her ex-partner's attorney, but also
th t he worked at the same university as her ex-partner's wife. Hilda told the BMTP that the probate
pr bation officer and her ex-partner knew each other from Alcoholics Anonymous. Another woman, Karen,
sta ed that the probate probation officer assigned to her caseofficiated at the wedding between her
ex artner and his new wife while working on the case.And in yet another case,Teale reported that the
ju ge in her caseappointed a guardian ad litem who was specifically recommended by her ex-partner's
att rney and is the daughter of another judge. These women felt strongly that such conflicts of interest
tr slated directly into unfair treatment of them in family court.
In ddition, many women reported that one or more of the state actors involved in their cases,usually the
gu rdian ad litem or the probate probation officer, had lied about the caseor seriously misrepresented facts
in way that favored the batterer.162(Bias is discussed in Section II.) Marsha stated that the guardian ad
lit m greatly distorted the therapist's statements in her report, and Daria noted that the guardian ad litem
mi represented what the director of the supervised visitation center had said regarding her case.Anita
re orted that the probate probation officer on her caselied to the judge, saying that he did not have the
co
ent letter from Anita's social worker when, in fact, Anita's attorney had just given the letter to the
pr bate probation officer .
Jest

'cals casefurther illustrates the problem, Jessicareported to the BMTP that the guardian ad litem on her
ca e claimed in his report to have spoken with her former marriage counselor (a clinical psychologist) and
th t the psychologist had told him that domestic violence was never mentioned during the marriage
co seling sessions.

53

.

IV:

DENIAL

OF DUE PROCESS TO BATTERED WOMEN

.

Ho ever, the psychologist denied that the guardian ad litem ever contacted him, and stated further that
do estic violence was a subject of some of those sessions.(The BMTP has obtained a copy of the
psy hologist's affidavit that states these facts on his letterhead.) Further, Jessicareported these events to the
Ma achusetts Division of Registration and provided a copy of the psychologist's affidavit. The Division of
Reg stration declared, without explanation, that the guardian ad litem was not guilty of any misconduct.
Yet, as Jessicaput it, "[The guardian ad litem] totally made stuff up. He fabricated talking to people,
fabr cated what they said."
Othfr women described ways that guardians ad litem and probate probation officers omitted or distorted
infotmation:
[The guardian ad litem was] operating belo'UJstandard, fabricating stories, perjuring, lying, not
following through with other professionals involved in the field, not following up with the key people,
not contacting academic institutions, and basically not operating in the best interests of the child. (Cassie)
At several different times, especially with one particular family

service officer, the way the story was

portrayed -not only was it inaccurate, it was an outright lie. And it led to the judge making a decision
that was totally based in bad information; it was extremely biased and prejudiced [in favor of] him and
against me. ...(Sonia)

In other example, Janefled to a battered women's shelter with her children after her ex-husband repeatedly
ran acked her house. Janesaid that the guardian ad litem in her casetold the judge that while she and the
chil ren were in the shelter, she did not have any contact with the guardian ad litem, and that her ex-partner
was unaware of where she and the children were during that time. However, Janereported that she had
spo en numerous times to the guardian ad litem when she was in the shelter. The guardian ad litem had
call d her on her cell phone several times a day, pressuring her to leave the shelter and divulge her
wh eabouts:
I had had contactseveraltimesby telephonewith theguardian ad litem. I hadgoneto his office.I had
askedhim to speakto the Victim's Advocatefrom the District Attorney's officewho I hadgoneto after
I had beenturned awayat ProbateCourt with my photos[ofher ransackedhouse].I went to [the Victim's
Advocate], and shewas oneof thefirst peoplewho told me, IIGet out of that house."So [the guardian
ad litem] had all of that information, but hefailed to presentthat to thejudge at the time that custody
[was] changed[to myex-partner].
Wh n the primary fact-finders in these casesfail to do their job thoroughly and ethically, the judge should
not ely upon their recommendations. Judges,however, apparently rely heavily upon guardian ad litem
rep ts as significant (or even primary) sourcesof evidence in partner abuse and child custody cases.This
prac 'ce can violate women's due process rights when the fact-finding process is flawed, as in the instances
desc ibed above (and elsewhere in this report).

A.
A re resentative from the Commission
on Judicial Conduct
com laints about judges who do not allow battered women

told us that the Commission
has received
a sufficient opportunity
to speak in court:

[T]here are some judges who seem not to get it in the area ofbattered women. Occasionally, [the
Commission on Judicial Conduct] will see a judge who just -when you listen to the tapes of the court
proceedings, they are always cutting off the ivoman, not letting her finish her sentences.
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At least, in the past, some judges did not get it that this type of abuse really exists. They didn I t think
that a man would really do that to his wife or his children. And [the Commission on Judicial Conduct
has] had to deal with problems like that.

B

I
'1

Lack of resources in the family courts

contributing factor to the denial of due process to battered women in family court litigation is the
onwealth's failure to dedicate sufficient resources to these cases.The state actors we interviewed
ac owledged this shortcoming, if not its full impact on battered women and their children. Indeed, when
as ed what they might need to do their work better, state actors often pointed to the lack of available
res urces needed to implement changes.
Ac

ording

to one judge:

[We need] the resources
may not be willing

to investigate

and inform

or able to share with

he or she needs to make an appropriate

the court

the judge
adequately,

of the facts

that the parties

to give the judge

themselves

all the evidence

that

decision.

It i~ also clear that insufficient resources exist for family court litigants who cannot, for example, afford to
hir an attorney or a guardian ad litem. This deficiency can affect caseoutcomes. Indeed, some of our
int rviewees observed that such litigants do not receive the same level of attention as those who have greater
pe sonal financial resources:
There's a lack of resourcesand a lack of time. ...The Commonwealth doesn't have the kind of .funding
to pay for guardians ad litem for peoplewho can't afford to have them. And so there's a two-tier system,
there's a tier for people who are wealthy enough to afford the cost of a guardian ad litem, and for people
who aren't wealthy enough to afford the cost of a guardian ad litem, and aren't wealthy enough to
afford the cost of attorneys, they slip through the cracks. (Guardian ad litem)
Perhaps ensuring that there is adequate funding for guardians ad litem whenever we need them
[would be a good change to the family court system] .Sometimes there are cases of people who cannot
afford private guardians ad litem, and we really don't have enough resources. Gudge)

In eed, the resource gap and resultant due process problems are most apparent in the guardian ad litem
sys em. Most of the state actors we interviewed, especially judges and guardians ad litem, spoke about the
ne d for more funding for guardians ad litem and the need to standardize their qualifications. Their level of
co cem appears to stem from their knowledge of the extent to which judges rely on guardians ad litem to
so out the facts.
You know, oftentimes, what helps us out the most is if I get a good guardian ad litem appointed to
make an investigation in terms of the impact of the domestic violence on the children, not just the abused
parent but on the children. Gudge)
[W]e err by probably not interoening
(Probate probation
~

more dramatically

in people's lives with the guardians ad litem

officers)

n asked about whether guardian ad litem training is adequate, one judge commented, " [1] think they

al ays need training. I get upset when there is an issue of domestic violence, they go through their whole
cus ody thing and recommendations, they never even hit domestic violence, and they never even mention it."
A i ttered mother is denied due processwhen the guardian ad litem does not investigate or address all of
the issues and evidence in her caseor when she has no accessto a guardian ad litem becauseof her limited
res urces. It thus is easy to seehow an underfunded and faulty guardian ad litem system negatively affects
the processing of each caselk l.

.
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Failure to provide effective support and remedies at law

Stat actors themselves pointed out a number of instances where the family court system does not afford
ade uate support and remedies to litigants with complex cases.The following is a partial list of the problems
the identified:
.Inadequate pro se litigant resource programs;
.Inadequate assistancefor economically disadvantaged litigants;
.Insufficient parenting programs;
.Inadequate cooperation with the Department of Social Services.Interview responsesfrom state actors
revealed that a reluctance to place children in the foster-care system nudges state actors in the
direction of granting custody to batterers when the victim parent is found incapable of parenting,
despite the obvious risk of harm to the children; and
.Insufficient or inconclusive data on whether batterer's intervention programs are working.163
CO~ idering the potential lossesto be suffered by women and children who may be out-maneuvered by their
batt rers in court, it is imperative that the state provide sufficient, if not ample, support and remedies in such
situ tions. Unless such support and remedies are made available, we can never be certain that caseoutcomes
for attered women and children in the Commonwealth are fair.

Int rnational standards
Hu an rights laws and standards require governments to provide those within their jurisdiction with due
pro essof the law, including a fair hearing for resolving disputes, freedom of speech,and equal protection of
the aw. These due process rights are enshrined in a number of key declarations and treaties including the
Uni ersal Declaration of Human Rights (UDHR), the U.N. International Covenant on Civil and Political
Rig ts (ICCPR), the U.N. Convention on the Elimination of All Forms of Discrimination Against Women
(CE AW), and the U.N. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Pun shment (CAT).l64
Our findings indicate that in some cases,the Massachusettsfamily courts are denying battered women their
due processrights. As with all human rights, denial of one right -such as freedom of speech-compromises
the xercise of other human rights, such as the right to equal protection of the law. Thus, when a judge fails
to 9 ve a battered mother an adequate opportunity to voice her concerns about her children in a custody
he ing or silencesher about the history of partner abuse (while at the same time gives her ex-partner greater
opp rtunity to speak, for example), her rights to free speech,a fair hearing, and equal protection of the law
are II implicated.
Everyone is entitled in lull equality .to a fair and public hearing by an independent and impartial
tribunal, in the determination ofhis rights and obligations. (UDHR, art. 10; ICCPR, art. 14)
[Governments shall] establish legal protection of the rights of women on an equal basis with men
and. ..ensure through competent national tribunals and other public institutions the effective
protection ofwomen against any act of discrimination.

(CEDAW,

art. 2)

As ~ .scussedabove, many of the women we interviewed reported to us that they were not given an adequate
opp rtunity to speak in court. Advocates in our focus groups identified the same problem. In these cases,the
Mas achusetts family courts are denying women their free speechrights. In the instances when women
rep rted that their ex-partners also were given more time than they were to state their case,women's rights
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to qual protection of the law are violated. In some cases,the Massachusettsfamily courts appear to deny
ba ered women a fair hearing by not consistently applying the MassachusettsPresumption of Custody Law
(a discussed in Section I). This failure denies women and children equal protection of the law and directly
co travenes the international (as well as domestic) best interests of the child standard.165That is, a battered
w man who enters a Massachusettsfamily court cannot be ensured that the primary law designed to protect
he and her children will be applied in that court. Indeed, in our study, the abusive ex-partners of the
m jority of the women with whom we spoke reportedly were granted custody of the children in what
ap ears to be a violation of Massachusettslaw and policy that should cause the state serious concern.
Ba ered women's rights to a fair hearing and equal protection of the law also are violated when a probate
pr bation officer allows mediation between couples when there is a history of partner abuse, when a state
ac r behaves unethically within the context of an active case,or when a battered woman is denied access
to fficial court documents such as guardian ad litem reports. All these acts, described by the women we
in rviewed, serve to compromise women's safety as well as their ability to argue their casesand represent
th mselves equally and fully. This, too, violates international standards.

1

U S. standards
D e process rights also are safeguarded in U .5. constitutional as well as statutory law. As one legal scholar
ex lains in the context of violence against women:
[T]he framers of the Fourteenth Amendment, in crafting the Due Process Clause, codified conceptions
of life, liberty and property that were consistent with classical conceptions of .fundamental human
rights -the right to personal security chief among them. The framers also adopted the positive nature of
these rights. ...Consistent
with its history, the Fourteenth Amendment's Due Process Clause is
triggered when states fail to adequately protect their citizens from conduct that interferes with the
right to personal security and bodily integrity.166

Thps, when the family courts deny battered women due process,they not only are violating international law
but also are directly contravening bedrock principles of U.S. law.

~ assachusetts standards
Th MassachusettsConstitution and state laws and policies also protect the due process rights of those within
its 'urisdiction,

Wl~

regard to mediation in particular, the Massachusetts Guidelines for Judicial Practice in Abuse
Pr vention Proceedings make clear that the state should not mediate or conduct face-to-face dispute
int rvention between couples when there is a restraining order in effect:
Parties cannot be required to mediate when a restraining order is in effect, nor should they be required
to meet face to face in or out of the courtroom to discuss settlement in any Probate and Family Court
proceeding. ...11ze Probation Department may conduct dispute interventions provided the parties
have the opportunity to remain separate and apart and the victim is made aware that such dispute
intervention is not mandatory. Probation officers should ask whether or not a restraining
effect at the outset of every dispute intervention. (§ 12:05 commentary)

order is in

with regard to freedom of speechand a fair hearing, the MassachusettsCode of Judicial Conduct states
th t judges should give every person the "full right to be heard according to the law" and also that judges can
be anctioned if they are found to have systematically failed to conduct themselves according to the code.167
~
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Fur er, the MassachusettsCommission on Judicial Conduct has the authority to discipline judges regarding
the conduct in court (as opposed to complaints regarding their legal decisions or application of the law,
wh ch are reserved for the appeals process).Grounds for disciplining a judge include willful misconduct in
offi e, conduct prejudicial to the administration of justice, and any conduct that constitutes a violation of the
Co e of Judicial Conduct or Code of Professional Responsibility .If a majority of commission members
det rmines that discipline against a state court judge should be recommended, the commission may
rec mmend to the Supreme Judicial Court of Massachusettsthat the judge be sanctioned, which can include
suc steps as removal, discipline, and fine. Thus, in many of the examples provided in this section, the family
cou ts are contravening Massachusettsstandards.

[]

[]

[]

c
clusion to Section IV
au findings demonstrate that in certain casesthe Massachusettsfamily courts are denying battered mothers
the. human rights to due process of the law, including their rights to freedom of speech,a fair hearing, and
equ 1protection of the law. When battered mothers are denied their due process rights, their ability to
ach eve justice and safety for themselves and their children is seriously compromised.
Refr rms are needed to ensure that battered women are allowed to express themselves fully in court, that

the are granted accessto guardian ad litem reports and other critical court documents in their cases,and
tha they are not pressured or forced into unsafe mediation or dispute intervention with their abusers.

E

~indings also demonstrate the need to implement meaningful and accessiblemechanisms of
acc untability for state actors who deny battered women their due process rights, and the need for the
Co
onwealth to provide increased resources for these cases,particularly resources sufficient to ensure
tha battered women have accessto affordable and quality legal representation.
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SECTION

V:

ALLOWING
THE BATTERER TO CONTINUE
THE ABUSE THROUGH THE F AMIL y COURTS

Pr blem
Th re are batterers who use the family court system in ways that amount to harassment, retaUation, and
in midation of battered mothers. Battered mothers (and therefore children) are harmed emotionally and
fin cially. There are also state actors in the Massachusettsfamily courts, particularly judges, who fail to
ide tify and, thereby, sanction this abuse of the court process,rendering them complicit in it and in any
res lting harm to women and children. Specific litigation abuse tactics used by batterers that our study
un overed include:
.Filing
multiple harassing, baseless, or retaliatory motions;
.Making
false allegations against women;
.Manipulating
the court process to avoid paying child support or to receive a reduction in child
support; and
.Using
parallel actions in courts of different jurisdictions to gain an advantage.

t

H man rights violated
Th family courts' tolerance of batterers' litigation abuse tactics amounts to a failure to exercise due diligence.
It a so violates battered mothers' and their children's human rights to:
.Due
process;
.Equality
in judicial proceedings; and
.Adequate
standard of living.

It a~soviolates children's right to receive economic support from their parents.

A.I
There has been no visitation since 1995 because he was sexually molesting [our daughter] on visitation.
And she Is scared to death of him. But that doesn I t stop him from trying to go for visitation constantly,
to harass us. There Is a whole pattern of the next court date, and the emotions I go through building up
to it, and then actually being there and seeing him, and him stalking me in the halls. ..and
do that week after week, year after year. It just never gets any better. (Uma)

Th
un
Se
int
on

having to

majority of women we interviewed described to us scenariosin which their ex-partners filed an
nding stream of family court motions that amounted to harassment, retaliation, or intimidation.168
eral women also said that their ex-partners intimidated them while at court. None of the women we
rviewed said that judges or other state actors involved in their casestook steps to address this behavior
e part of their ex-partners.

A umber of women noted that when they separated from their ex-partners, their ex-partners threatened to
tak the custody issues through the courts until the women were left with nothing, including no money and
no hildren. As Charlotte put it, "This is what he told me he would do, that he would drag it through the
co rts, and he would keep it going until I had no money left whatsoever." Our findings indicate that, like
Ch rlotte's ex-partner, many of these men made good on their threats.
He ISforced me to go back to court endlessly. I can It remember how many motions we have on our
docket. There's got to be 150. Every time I turned around for years, there was another piece of paper
coming in the mail from the courts. (Sonia)
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Adv~ates echoed women's reports of this problem. For example, one advocate for battered Haitian women
told ~s:
Most Haitian men do not want the children, but apply for custody to control the victim. He needs
the children as a weapon against the woman.

focus group, advocates noted that often a batterer will not seek custody until he is in a new
rela onship with a different woman. ~dvocates said that, in their experience,batt~rers do this not bec~use
they enuinely want to care for the children, but becausethey want to take the children away from their
mo er and have them raised by someone else. As one attorney stated:
In

~

[Batterers] will seek outrageous visitation that will guarantee them contact with the mother, or if they
seek custody, they will seekjoint legal custody so that, if there is a restraining order, they can at least
control what's going on. I can't say that I have had a case where the father was truly seeking custody.

Wit t egard to retaliatory motions, focus group participants pointed out that if it is the battered mother who
seek a divorce or separation, then the batterer (a male ex-partner) will often file for custody in retaliation.
Othe focus group participants noted that for lesbians, the batterer will often threaten to "out" the victim as a
lesbi if she seekscustody of the children.

B.

Making false allegations against women
He's done everything he could: lied about me in court, psychologically
my credibility.

destroyed me, tried to destroy

(Sonia)

Man women169also told the BMTP that their ex-partners made a range of false allegations against them in
fami y court that often undermined their credibility in ways that may have negatively affected the outcome of
their cases.170
According to the women, their ex-partners baselesslyaccused them of abusing, neglecting, or
kidn pping the children,171of denying their ex-partners visits with the children,172of being a flight risk,173
and f using drugs,174to name a few of the most prevalent accusations.Many women also described how
their ex-partners would use the children as-thecenterpiece of their post-separation partner abuse and
hara sment litigation strategies. For example:
[Our son] wouldn't [go on visits]. ...He'd shut the door in his father's face, or when his father would
call he wouldn't pick up the phone: III'm not going and that's it." Then thefather would turn around in
probate court and say I was the one refusing the child .from going, and it wasn't even me and I got in
trouble. (April)
He'd already been denied custody twice, so ht~shotjor
cocaine addict. (Amanda)

number three. Brought me in and said I was a

Batt l ed women's advocatesreported similar behaviors by batterers. Focus group participants, for example,
note that for battered U.S. citizens who are women of color, particularly African-Americans and Latinas,
false allegations of drug use are more likely to be believed by state actors than for white women, making this
litig .on abuse tactic particularly effective against them.
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Manipulating the court process to avoid paying child support or to receive a reduction
in child support
w men also described a number of ways that their ex-partners manipulated the court system to receive
re uced child support orders. Many said their ex-partners lied about job status and/ or income or hid
as ets.175Others reported that their ex-partners moved from job to job, presumably in order to avoid child
su port orders,176fought for custody when the women sought an increase in child support,177or, similarly,
fo ght for custody presumably in order to avoid paying child support.178For example, Abby reported that
he ex-partner "wouldn't disclose how much he was making. And when it was disclosed, that day he came
in to court] and said he was out of a job."

t

A one attorney put it, "I think that, in a lot of these divorce caseswhere the fathers were fighting for
cu tody, it was becausethey were trying to get some trade-off in some areas,such as reduction of child
su port." A number of women described that their ex-partnersemployed these tactics in apparent retaliation
fo the women's requests for increased child support or even to receive some child support.

In esewomen's cases,there appeared to be no meaningful vigilance on the part of the family courts to
en ure that men's claims regarding their income and assetswere accurate. Yet the accuracy of these claims is
es ential if children are to be supported by their parents to the best of their ability .Indeed, it is ultimately the
ch ldren who suffer the most from these types of litigation abuse strategies. Holding these men accountable
fo their abuse of the system emerged from our findings as a major -and urgent -area for improvement in
th family courts.

t

e women talked about other ways that their ex-partners successfully manipulated the family court
sy tern to their advantage, including using their casein district court to their advantage in family court, and
vi versa.179Beth told us:

so

He's used criminal

court in family

court to his advantage, so he's told the family

court, "Well, she's

just trying to get custody because she's saying I'm abusive. She's using the abuse card." And in
district court, he's saying, "Well, she's just getting this restraining order against me because there's
an issue of custody." And as soon as he says that the court dismisses [the restraining order].

Ja~ reported that her ex-husband and his attorney accused her in family court of "trumping up" charges that
he iolated the restraining order she held against him -issued by the district court -so that she could get a
"le up" in the family court custody battle (both district courts and family courts can issue restraining orders).

e advocate with extensive experience working with batterers and as a guardian ad litem explained that in
a pical scenario:
1. A batterer is charged with assault and battery or with violating a restraining order;
2. He tells the district court that he is in custody and visitation proceedings in the family court and that his
ex-wife or girlfriend is using criminal proceedings to bolster her casein family court;
3. This strategy sometimes succeedsin convincing the district court to dismiss charges or to acquit the
batterer; and
4. The batterer then uses the district court's acquittal or dismissal in family court to undermine his
ex-wife's credibility in family court and to further undermine her ability to make safe custody and/ or
visitation arrangements for her children.
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Som of the state actors we interviewed voiced concerns that, rather than an instrument to protect women
fro abuse,the 209A process has become a strategic pawn. One judge observed that the I'very active fathers'
righ s community ...[has decided that] protective orders [are] a triumph tool of women to gain an
adv ntage in court" and that this view of 209As as legal "tools," rather than as protective instruments, has
be n to erode the purpose and effectiveness of abuse prevention orders -a result that ultimately harms
batt red women.
Oth r states have recognized that so-called mutual orders of protection, which are simultaneously granted
prot ction orders for both parties, can also be used by batterers to undermine women's legal positions with
resp ct to child custody and self-protection. In the Report of the New York Task Force on Women in the
Co s, for example, study participants pointed out that mutual orders of protection have a variety of
neg tive effects, including exonerating the batterer and perpetuating the abuse.180
The bility of batterers to play their district court casesand family court casesoff each other to their
adv ntage indicates, at a minimum, that there is substantial lack of communication between these two courts
rega ding casesthat come before both. It also suggeststhat batterers are successfully playing into stereotypes
and rejudices of state actors regarding domestic violence. Improved, streamlined communication between
dis .ct and family courts is needed in order for partner abuse casesto be handled effectively. At the very
leas, state actors need to be cognizant of and respond appropriately to batterers' litigation strategies.
It thf refOreis clear from our findings that some batterers can manipulate the family court process to continue

to v ctimize women in ways that endanger and may harm the children as well. It is equally apparent that
part of the reason for their successis the failure of the family courts to identify and end the litigation abuse or
to h Id the abusers accountable for it.
~
We did not specifically ask the state actors we interviewed about litigation abuse issues, and none
menjtioned them unprompted.

Int mational standards
Our findings indicate that the Massachusettsfamily courts are failing to exercise due diligence when they
allo batterers to manipulate the family court system in ways that harass, intimidate, and cause severe
fina cial and emotional harm to women and children. The further failure of the courts to sanction batterers
for t eselitigation abuse tactics effectively makes them complicit in the abuse and indicates that they have
not ulfilled their obligation to exercisedue diligence to prevent and punish such abuse. As stated in the U .N .
Dec aration on the Elimination of Violence against Women, governments have a responsibility to "ensure that
the e-victimization of women does not occur becauseof laws insensitive to gender considerations,
enf cement practices or other interventions" (art. 4).
By lowing batterers to file multiple baselessand costly legal motions and make false allegations against
thei victims, the Massachusettsfamily courts also are violating women's human rights to equality in judicial
pro eedings as required by numerous human rights laws.181The U .N .Convention on the Elimination of All
For s of Discrimination Against Women, for example, explicitly requires governments to take steps to
ens re gender equality during legal proceedings by "establish(ing] legal protection of the rights of women on
an e ual basis with men and. ..ensur(ing] through competent national tribunals and other public
ins. tions the effective protection of women against any act of discrimination" (art. 2).
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Si~ larlY, the courts' complicity with batterers' litigation abuse tactics may also violate battered women's due
pr cessrights, primarily becauseit denies women a "fair and public hearing" in "full equality ," as guaranteed
by the Universal Declaration of Human Rights (art. 10). (Other due process issues are discussed in depth in
Se tion IV).
Th~ state must take these failures seriously becausethey render the courts at least partially complicit in any

ab se of children that results from litigation abuse tactics. If such tactics contribute directly to batterers'
ge .ng custody of or unsupervised visitation with their children, and the children are physically, sexually or
ps chologically harmed as a result, the courts bear some responsibility for this harm.
F hermore, when the Massachusettsfamily courts allow batterers to get away with lying in court to avoid
pa ing child support, such as by not questioning or investigating the accuracy of batterers' income claims,
th yare violating children's economic human rights as guaranteed by the Universal Declaration of Human
Ri hts (UDHR),182the U.N. Convention on the Rights of the Child{CRC), and the U.N. International
Co enant on Economic, Social and Cultural Rights (ICESCR):
States parties [Govemmentsl shall take all appropriate measures to secure the recovery of maintenance
for the child from the parents or other persons having financial responsibility for the child. (UDHR, art. 27)
The widest possible protection and assistance should be accorded to the family. ..particularly.
it is responsible for the care and education of dependent children. (ICESCR, art. 10)

..while

assachusetts standards
en a batterer files baselesslegal motions in court against his victim, he abusesthe court process and
int rferes with her freedom of speech.This tactic is very similar to the strategy used by large corporations
w o wield their economic and political power to bring meritless suits against individual whistleblowers, a
tac .c commonly referred to as a strategic lawsuit against public participation, or SLAPP. SLAPPs do great
ha m to the legal process by quashing individual rights, chilling public debate on important issues, and
ne dlessly consuming court resources.183
Po that reason, Massachusetts,like many other states,has passed an anti-SLAPP statute.l84 The precedent
for using this law on behalf of victims of partner abuse exists in the caseof Fabre v. Walton.185In this case,
th MassachusettsSupreme Judicial Court ruled that an alleged batterer's lawsuit to dismiss a woman's
ap lication for an abuse protection order would not be allowed to go forward without a "substantial basis"
th t the woman's partner abuse claim was "devoid of any reasonable factual support." Thus, the anti-SLAPP
la can be used to stop batterers from filing harassing legal motions designed to silence women.
In ddition, attorneys have an obligation under the Rules of Professional Conduct and the Massachusetts
Ru es of Civil Procedure and Domestic Procedure not to bring harassing or frivolous motions and other
ac ons.186Massachusettslaw also punishes frivolous, insubstantial, or bad-faith appeals.187Thus, state
po icy does not tolerate this abuse of the court process.When the family courts fail to identify and respond to
liti ation abuse,they are not adhering to this policy in partner abuse and child custody cases.

[]

c
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Co clusion to Section V
Our findings indicate that there are state actors -particularly judges -who are failing to identify , and thus are
san tioning, batterers' litigation abuse tactics. Judges have both a domestic and international legal obligation
to p event abuse of the court process.Their failure, in certain cases,to prevent this type of abuse amounts to
a vi lation of women's human rights and makes the family courts complicit in the resulting financiaL
em tionaL and other harm to women and children.
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can esult in "the gradual degradation of a woman's will to fight at all." The same attorney also pointed out
that
The court process itself is daunting and traumatic. In addition, the abuse of the court process by the
abuser (bringing the woman into court on innumerable .frivolous motions) can lead to emotional and
financial

trauma, including

the loss of employment.

p
of the problem appears to be the influence of father's rights groups, which are reported to sometimes
ass t that mothers baselesslyapply for restraining orders to get an advantage in custody proceedings, even
tho gh no research supports this position. Several women we interviewed said that their ex-partners were
acti ely involved in such groups, and several advocates cited their influence as one of the major problems
fac" g battered mothers in family court. One judge we interviewed referred to their strategies in the
co troom itself:
I think there is a very active father's rights community who have decided that protective orders and
this issue of domestic violence. ..they would say [are] a triumph tool ofwomen to gain an advantage
in a court. Those are very active groups, and they do some intimidating things. ..they come and
hang out in courtrooms in a group, they picket, and in general they mark the victim, that's what they
do. They act like [the women] are cheaters and liars and that they seek agenda advantage.

In f ct, research indicates that batterers are more likely to fight for custody of their children than
non battering fathers.188As noted earlier, in Massachusetts,gender bias in favor of fathers in custody
dis utes has been documented by the state itself.189The Supreme Judicial Court's gender bias report found
that when fathers fight for custody of their children, they win sole or joint physical custody more than three
tim s as often as mothers.190This is not necessarily surprising. A well-known tactic of batterers is to use any
ava lable tool to control and harm their victims and to target their victims' vulnerabilities.191When women
lea their batterers, the family courts are the obvious tool for batterers to use to continue to control and
har them, largely becausefamily court litigation puts children at the center of the battle.
The
~ amilY courts' shortcomings in this area also re-emphasize our analysis of certain state actors' lack of
un rstanding of post-separation partner abuse strategies, their failure to protect women and children from
abu e (seeSection I), and their bias against women (seeSection II). Thus, reforms are needed to ensure that
the amily courts identify , penalize, and prevent these litigation abuse tactics.
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VI:

FAILURE TO RESPECT THE ECONOMIC RIGHTS
OF BATTERED WOMEN AND CHILDREN

p oblem
Th re are state actors in the Massachusettsfamily courts -particularly judges -who are negatively affecting
ba ered women's economic well-being through their actions and failures to act. In some cases,this hinders
w men's abilities to provide for their children. Specific problems include:

.

H
Th
ch'
co

Judges' makmg unfair or unreasonable child support orders;
Judges' failing to hold batterers accountable for nonpayment of child support;
Judges' reducing child support orders to compensate for the cost of abuse-related services such as
supervised visitation;
Judges' allowing batterers' financially draining litigation abuse tactics, which cause women to miss
work or to lose their jobs, among other problems; and
The Commonwealth of Massachusetts'failing to provide and allocate sufficient resources for poor or
pro se litigants.

man rights violated
re are state actors in the Massachusettsfamily courts who are failing to respect battered mothers and their
dren's economic human rights to an adequate standard of living and continuous improvement of living
ditions. These state actors are also failing to meet their human rights obligations to:
.Provide a standard of living adequate for children's development;
.Take all appropriate measuresto secure economic support for the child from parents or others
having financial responsibility for the child; and
.Ensure equal protection of the law and due process to battered women.

c se summary
M sha told the BMTP that her husband had always threatened that if she tried to leave, she would be lucky
to eep the shirt on her back, let alone retain custody of their two children. He was true to his word. Shortly
aft r Marsha left him, he put everything they owned (including three health clubs, three homes, and a
va able piece of property) into stocks, bonds, and trust funds in his own name. Marsha's ex-parh1erthen
cIa med to the judge that he was about to go bankrupt and, despite Marsha's assertions that this would not
ha pen (and it did not), the judge reduced her child support. When Marsha pleaded with the judge to order
he ex-partner to sell their boat instead, the judge refused. At the age of 45, Marsha lost everything she had
o ed and worked for: her home, job, business, insurance, retirement, and savings. Marsha's ex-husband
lat r used her diminished financial position against her in custody threats, even though he was repeatedly in
co tempt of court for nonpayment of child support and refusing to carry health insurance for her and the
chi dren.
A£ er they separated, Marsha's ex-husband escalatedhis mistreatment of their children. She said she felt as if
sh had left the battlefield but had to keep sending her children back in. In fact, Marsha lost custody of her
da ghter during an ex parte hearing in which her ex-husband fabricated a story that their son had threatened
th .r daughter with a knife while in Marsha's care and that Marsha had failed to intervene. Marsha had to
hir an attorney to go back to court to fight for custody of her daughter. She is now in her fifties and has been
scr ping by for nine years. All her savings have gone to lawyers. In her testimony at the BMTP's human
rig ts tribunal, Marsha stated, "Over the years, all of my parenting, all of my efforts, and all of my love have
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bee~ undermined consistently. Through all of this the 'offender' goes unscathed. He has never been made to
be countable for anything. He has money and he has power and he feels invincible. I've been hurt badly,
but ven worse my children have been scarred for life. We should no longer allow one human being to
terr rize another, and if the courts don't help us, where are we to turn?"

A.

Overall economic hardship for batt.ered mothers related to family court litigation
have been in court for eight years, and you know it has absolutely devastated us financially.

(Patience)

[The family court litigation has] financially crippled me and, therefore, interfered with financial
resources that should have gone to taking care of the kids. It put me in debt. I've had to file for
bankruptcy twice. (Sonia)

Eco omic issues related to family court litigation emerged from our interviews as a major problem for
batt red mothers. A majority of the women we interviewed reported that they suffered financial hardship
rela ed to their family court ordeals to varying degrees.192Some women expressed that they and their
chil ren had been "financially devastated" by their ex-partners and the custody and visitation litigation, while
oth rs described their economic circumstances in ways that made clear that they were experiencing hardship.
So e said that they had spent tens or even hundreds of thousands of dollars on legal fees and court-related
cost, and others said that they were hundreds of thousands of dollars in debt.
Mo
wit
inc
fact
atto

over, many of these women began their family court litigation on substantially unequal playing fields
their ex-partners in terms of economic resources.The majority of women said that their ex-partners had
es that were at least twice theirs, and in some casesfour to six times greater. For some women, these
rs conspired to prevent them from being able to hire an attorney at all or from being able to retain an
ey throughout the entire course of the litigation.

Acc rding to the women, their ex-partners fared much better than they did in terms of the economic impact
of t e litigation. Janetold the BMTP that "[t]he legal fees have been astronomical, and I have been in court at
leas once a month for the past almost two years on motions, and [my ex-partner] just doesn't seem fazed by
the egal fees whatsoever." For many of these women, the financial hardships have led to significant changes
in eir lives and the lives of their children.193Some have had to go on food stamps as a result of not getting
chil support that was due them or have missed work or lost their jobs becauseof multiple court dates.
Oth rs have had to move to neighborhoods with less successfulschools or change their children's school in
ord r to get affordable housing or to avoid school-related costs that they can no longer pay.
Lik the battered women we interviewed, the advocates we contacted identified economic issues as a central
pro lem for batie~ed women in the family courts. When the lawyers, legal advocates, and service providers
to b tiered women and children we surveyed were asked to name major problems facing battered women
in t e family courts, "financial hardship" was one of the most frequently provided answers. Economic issues
wer also at the top of the list for respondents when answering a question about the most harmful
con equencesto women and children of court-ordered custody and visitation arrangements with batierers.
B.

Family court actions that compromise the economic well-being
their children

of battered mothers and

I had to pay $90 everytwo weeksfor the [visitation] supervisorand to pay half herfees.I was the
non-offendingparent! (Gabby)
M y women reported to the BMTP that family court judges in particular failed to divide costs or assets
equ tably ,194ordered unfair or unreasonable levels of child support,195failed to hold batterers accountable
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fo~ their financially draining litigation abuse tactics, and/ or failed to penalize batterers for failure to pay
c~ld support.196
A rominent concern among women was that, even though the need for supervised visitation or a guardian
ad litem appointment arose becauseof their ex-partner's abusive behavior, the court nevertheless ordered the
w men to pay a portion of the costs (often as much as 50 percent). For example, in Beth's case,her
ex husband's income was more than five times as much as hers, yet the court required her to pay half the cost
of e parent monitor, who was to coordinate his visits with their daughter. The probate probation officer's
ap roach to these issues is reflected in the comment Beth said she made: I'you can't have your cake and eat it
to. You can't expect and want supervised visitation and then not be willing to pay for part of it."
So e women said that judges reduced the amount ordered for child support to compensate for the costs of
su ervised visitation, an arrangement that, in effect, makes children pay for the cost of supervised visits with
a an who abused them and/ or their mothers. A number of women also reported that state actors blamed
th m for the reduction in child support. For example, Daria said that although she was certain that the judge
or ered child support below the guidelines becausevisitation costs were deducted from it, the judge wrote in
th findings that it was becausethe "mother is underemployed." As Daria said, "[The judge] blamed me for
th lower child support that included me paying for the visits for the abusive partner." Sonia also reported
th t a lower level of child support was ordered for one of her childreI) becausethe guardian ad litem falsely
po trayed her as choosing not to work in order to drain her ex-partner financially.
M
to
po
un
c

ny women described how judges made unfair or unreasonable child support orders and sometimes failed
rder child support at all. This failure often contributed to the women's overall diminished financial
ition following the separation from her abuser. In one case,Felicia knew that her ex-partner was working
er the table, but he claimed in court that he was not working at all. The result was that, over time, her
d support was reduced from $600 a week to $100a week. In another case,Cassietold the BMTP that a
ge in her caselet her ex-husband get away with lying about his income, which resulted in his receiving an
easonably low child support order .

Th judge in Jocelyn's caserefused to order her ex-partner to pay any child support becausehe was not
re orting any income, even though he was paying for an attorney and was paying house bills. Jocelyn then
as ed the judge to garnish wages from her ex-partners workers compensation; eventually, the judge ordered
$4 in child support to be taken out of his workers compensation checks. In Cecilia's case,she said that the
ju ge ordered her ex-partner to pay an amount of child support that was below the child support guidelines
wi out offering any explanation for why she did so.

sot e women noted that judges simply don't understand the harshness of many battered mothers' economic
cir umstances, including the impact on them of receiving low (or no) child support. In the words of two
w men we interviewed:
Thejudge knew I was on food stamps. He knew I was on [public assistance] .He knew that the kids
and I were on Mass Health [public health insurance]. So he knew we had no money and still he
didn It order Tim to pay me child support. Gessica)
I don It think they [the judges] realize what this does to families. I have to buy food, whether I get
the money or not. I have to heat the house in winter whether I get the money or not. (Hilda)
c~
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ei er failed to pay child support or paid it inconsistently.197These women said that their ex-partners rarely
s fered any consequencesin family court for failing to pay child support. They also relayed examples of
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ho~ their children directly suffered from their father's failure to provide them wi~ sufficient economic
support. The following quotations echo those of many women who gave such testimony to the BMTP:
I remember my son having a 1 03-degree fevt~r one night and having to get to the pediatrician,
I didn I t have. a dime on me Icause he wasn't paying any child support. Gune)

and

He just totally wiped the kids and lout of everything and he was giving us no money. Don It forget
that. He was giving not one penny for child support. So he set us way back. Gessica)

c.

Family court actions (or failures to act) that allow batterers to use the courts to drain
women financially

As iscussed in detail in Section V of this report, our findings indicate that batterers are often adept at
m .pulating the family court system to their advantage. This manipulation includes filing multiple,
har ssing motions and lying about income and assetsin order to receive lower child support orders (among
oth rs). The family court's complicity with -or ignorance of- these tactics, and judges' willingness to reduce
chil support orders to compensatefor visitation costs, can contribute in significant ways to the financial
stru gles and hardship suffered by battered mothers and their children.

D.
Ma y women whose ex-partners brought them into family court on multiple motions often missed work
re larly, lost their jobs as a result, then took low-paying jobs that were beneath their skill levels or simply
had to stop working.198 When these problems are combined with the high costs of litigation {e.g., attorney
fees transportation, expert testimony, and child care), it is no wonder that so many women told the BMTP
that they were in dire financial straits.
I mean, I am constantly struggling
for that, and you know, financially,

because it's constantly missing work for this and missing work
I'm ruirIed. (Karen)

I was self-employed, and actually what happened was that I became so psychologically
drained by the whole legal thing that I became unable to work. Oessica)

and emotionally

Not surprisingly, the impact of the family court litigation on women's ability to work also affects their
cap city to provide their children with the economic resources they need or otherwise would have had access
to.
arlotte lamented that she is now in a job where she is getting paid far less than what she could be paid
in o er jobs for which she is professionally qualified, but her family court litigation prevents her from
hol ing down a job that would require her to be at work on a regular basis. She pointed out that she could be
pro iding a more stable life for her son if her situation were different. Gabby said that the repeated court
dat s in her casehave hindered her ability to sustain full-time employment and to move forward in her
car r. Another woman, Janice,told the BMTP that becauseshe was in court so frequently, she usually didn't
tell er workplace where she was -she felt certain she would be fired if they knew.

E.

Battered women's difficulty in finding affordable and quality legal representation

egative financial and emotional impact on battered mothers of their family court litigation also means
tha they are often unable to pursue their casesas effectively as they need to in order to keep themselves and
thei children safe. The vast majority of women said they were unable to take certain actions related to the
liti tion- such as hire a lawyer, appeal their cases,and hire expert witnesses -because of the expense.l99

The~

68

VI:
.

AE
to

F AlLURE TO RESPECT THE ECONOMIC RIGHTS
OF BATTERED WOMEN AND CHILDREN

.

jOrity of the women we interviewed said that they were unable to afford a lawyer at all or were unable
ord one for the entirety of the litigation (in contrast to their male ex-partners).200 The following

st ements from women are illustrative:

.

1 think that if 1 would've beenable to pay, 1 would have never lost my children. Thejudge wouldn't
have gotten away with all the things he did becausehe would've known that 1 had a representative to
take care of my rights. Oanice)
1 couldn I

fight anymore.

couldn It continue becauseI just didn It have any money left. (Abby)

There were outright lies in the guardian ad litem report. There were distortions, there were untruths,
there were so many things that, probably, if I had had an attorney, would never have been allowed. (Sonia)

Th inability to hire a lawyer has an obvious negative impact on battered mothersl cases,many of whom are
th n forced to represent themselves in court. The lawyers, legal advocates, and service providers to battered
w men and children who responded to our survey offered a number of insights into how state actorsl
tre tment of unrepresented battered women can affect their family court cases.For example, as discussed in
Se tion IV (regarding due process), several of these advocates reported that during the mediation process,
pr bate probation officers often place pressure on women to compromise, especially those who are not
re resented by an attorney. As a result, battered women often enter into agreements that do not protect
th mselves and their children. A battered woman may, for example, get pressured into agreeing to give the
ba erer unsupervised visitation with the children, or she may not receive adequate assistancewith filing
re aining orders. As also noted in Section IV, one advocate observed that battered women are also
di criminated against if they are not represented by an attorney becausethey often are not aware of or told
ab ut their legal rights or they may feel intimidated.
Le~ s obvious is the i~pact on women of not b~in? able to hire quality lawyers; that is, ~os~ wi~ expertise in
pa tner abuse and child abuse. Indeed, the maJorIty of women reported that at some pomt m theIr court
ca es, they had attorneys who represented or advised them in harmful or ineffective ways.20l
If I had had a lawyer who deals with domestic violence, things could have been different than now.
I think they would have understood me and protected the children more, and not agreed to joint
custody, joint legal custody. I mean, there was so much history of abuse. (Patience)
At the beginning of my divorce, I couldn I t afford anything,

and I got a court-appointed

lawyer .from

the Bar Association who was just out of school, and they didn I t really know what they ulere doing .
Basically at the beginning, I was left out in the cold. {Fran)

A vocates also identified the lack of quality and affordable legal representation for battered mothers as a
m "or problem they face in family court. As one legal advocate at a battered women's program noted,
II ny women are not poor enough to qualify for legal services,but too poor to afford a private attorney .1'
A vocates drew particular attention to the lack of competent attorneys trained in handling partner abuse
ca es as well as a general lack of good communication between clients and their attorneys. In addition,
ad ocatessaid that attorneys have a tendency to push women into inappropriate arrangements with their
ba erers or even to pressure women into "giving Up.I' The lack of accessto affordable and quality
re resentation for many battered women hinders their ability to prevail in their family court cases.It also
im licates their due process rights and is a clear area where reform is needed, both from our elected officials
an the private bar .

*
Stateactorswere not askeddirectly aboutthe economicaspectsof domesticviolenceand custodycases.
wt thereforedo not havesignificantfindings from our stateactor interviews with regardto theseissues.
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~rnational standards
~iscussedat the beginning of this report, government responsibility for the human rights of people within
~risdiction can be summarized under the broad categories of 'Irespect,protect, fulfill."202 These
I!:ationsare both negative and affirmative. That is, governments must refrain from directly violating the
lan rights of those within their jurisdictions and also take positive steps to respect, protect, and fulfill
r rights.203In the casesdiscussed in this section, the Massachusettsfamily courts arguably have an
~ation to refrain from actions that economically harm battered women, and they also have an obligation
rsure that battered women and their children have accessto the resources they need in order to realize
economic human rights.

rnational human rights laws and standards, most notably the Universal Declaration of Human Rights and
~ .N. International Covenant on Economic, Social and Cultural Rights, in fact require governments to take
.
opriate steps to ensure that people within their jurisdictions, including children, have accessto the
rces necessaryto achieve an IIadequate standard of living. ..and the continuous improvement of living
0

CO~(

1

[itions.11204

f ' ~dition, the Universal Declaration of Human Rights, the U.N. International Covenant on Economic, Social
ICultural Rights, and the U.N. Convention on the Rights of the Child call for special economic protections
fa
(~
nildren and families. The Universal Declaration of Human Rights states that "motherhood and childhood
ar
I ntitled to special care and assistance"(art. 25), and the U.N. International Covenant on Economic, Social
~
Cultural Rights maintains that "the widest possible protection and assistanceshould be accorded to the
anI-L
lly
...particularly.
..while it is responsible for the care and education of dependent children" (art. 10).
fat1"t
~

In~
st$
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J.N. Convention on the Rights of the Child (CRC) in particular obligates governments to provide "a
pard of living adequate for the child's physical, mental, spiritual, moral and social development" (art. 27).
I convention also explicitly recognizes the responsibility of governments to ensure that children are
rided with adequate child support:
;overnments}shall takeall appropriatemeasuresto securethe recoveryof maintenance
for the childfrom
rheparentsor otherpersonshavingfinancial responsibilityfor the child. (CRC, art. 27)

~!when the Massachusettsfamily courts allow batterers to destroy women financially through years of
~tion abuse tactics, which in turn hinders women's ability to hire attorneys, maintain employment, and
care Iadequately for their children, they fail to respect women's and children's economic human rights (as well
as V\ ~omen'srights to due process and equal protection of the law).
InU

liti~
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leover,in a number of examples described in this section, the state is simultaneously promoting children's
~sto freedom from violence (by orde~ing supervised visits) and compromising children's economic rights
~educingthe amount ordered for child support). To privilege one human right at the expense of another
ftitutes, at a minimum, a failure to respect the compromised right. Thus, in these instances, the family
rtSare failing to respect children's right to a standard of living adequate for their development and are
IIailing to meet their human rights obligation to secure maintenance from the parents.
Istateis failing to respect battered mothers' economic rights for similar reasons becausethe courts in these
~ces are forcing women to choosebetween their children's safety (via supervised visits) and the part of
livelihood that comes from child support (which, of course, goes to support the children).
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Fi~ ally, the failure of Massachusettst~ make lawyers accessibleto all battered women also c~nstitut.esa
br ach of the state's duty to make avaIlable the resourcesneeded for battered mothers to realIze theIr human
ri hts.
assachusetts standards
e Massachusetts'child support law20Sstates that family courts should determine the amount of child
su port using the "best interests of the child" standard as their guide. In particular, the law says that the court
sh II apply the Child Support Guidelines promulgated by the Chief Justice for Administration and
M nagement, and that there shall be a rebuttable presumption that the guideline amount is appropriate.
If party overcomes this presumption, the court can depart from the guidelines but must make specific
w itten findings of fact explaining why the guideline amount would be "unjust or inappropriate," and also
sh wing that the revised amount is consistent with the "best interests of the child." The Child Support
G idelines were created in part to "encourag[e) joint parental responsibility for child support in proportion
to, or as a percentage of, income and to provide the standard of living the child would have enjoyed had the
fa ly been intact."206

e MassachusettsLegislature and the Chief Justice for Administration and Management presumably did
no intend for batterers to manipulate the system in ways that would result in lower child support orders
th they are capable of paying. Nonetheless, our findings reveal a pattern of family court behavior that
all ws batterers to avoid their financial responsibilities to their children, for example by neglecting to verify
ba erers' self-reports of income level and job status, reducing the amount ordered for child support to
co pensate for the cost of supervised visitation, and failing to hold batterers accountable for non-payment
of hild support. By allowing themselves to be manipulated in this way by batterers, and by permitting
ba erers to abuse women financially through endless litigation, the family courts severely compromise
ba ered women's abilities to support themselves and their children financially and, consequently, fail to
re pect women's and children's economic human rights.

[]

c

[]

c nclusion to Section VI
Th downward financial spiral in which many of the women we interviewed now find themselves can be
tra ed in part to certain family court judges' actions and failures, and therefore amount to a failure of the
sta e to respect battered women's economic rights. The failure of the Commonwealth to make attorrieys
av ilable and accessibleto all battered women in the family courts marks a particular failure to meet this
ob igation. Moreover, a battered mother's financial inability to hire an attorney, for example, may also
co promise her due process and equal protection rights becauselack of legal representation may restrict
he ability to pursue her family court casesto the same extent that her ex-partner will. It is important to
e phasize that it is not only poor women who cannot afford to hire an attorney. Many working women
w o do not qualify for legal aid still may not be able to afford an attorney, and these women fall through
th cracks.
As with all of the issues spotlighted throughout this report, these economic factors contribute to family court
ou comes that are harmful to women and children in both the short and long term. Family economic
h dships may be especially damaging to children who are traumatized by exposure to domestic violence
an therefore in great need of accessto resources to support their recovery.Urgent reforms thus are needed
to nsure the economic well-being of women and children in family court litigation, including by expanding
th ir accessto affordable and quality legal representation.
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Th testimonies that we received from battered mothers show remarkably similar experiences, despite the
div rsity of the women in our sample. Women's reports of their mistreatment in the family courts were
val dated by focus group participants and survey respondents and, in some instances, by interviews with
sta actors. We are left with no doubt that human rights violations are being committed by both female and
ma e state actors in the family court system. Instead of protecting battered women and children from abuse,
the family courts sometimes facilitate it. Instead of promoting healthy and safe parenting, the family courts
so etimes reward abusive parents and punish protective parents.
Th~ Commonwealth is obligated under human rights laws and principles to remedy the problems identified
in tFs report. The state has an obligation, for example, to:
.Protect battered women and children from abuse;
.Act in the best interests of the child;
.Ensure that battered women are not discriminated against in the courts;
.Ensure that battered women have accessto the economic resources they need
to build lives free from violence for themselves and their children;
.Refrain from harming women and children economically;
.Uphold battered mothers' due process rights in family court;
.Punish perpetrators; and
.Treat all women with dignity and respect.
Th stakesfor Massachusettsfamilies and society at large are high and call for urgent action by the state.
For example, the long-term negative impact on battered mothers and their children both of the abuse and of
fa 1y court litigation appears to be substantial. In our findings, for instance, women reported that their
ex- artners succeededover time in destroying or seriously compromising the mother-child bond. Indeed,
thr -quarters of the women we interviewed said that their ex-partners had damaged their relationships with
the" children.207Of equal, if not greater, concern, over half of the women reported that their children were
mi "cking their ex-partners' violent or aggressivebehaviors, either during the relationship or after
sep ation.20BAnd about half of the women209reported that since separation, their children have shown
sy ptoms of extreme stress and anxiety or developed psychological or emotional problems as a result of the
on ing contact with their fathers.210
My kids are both involved in the courts nou'. Everything that they say will happen to kids who grow
up in homes of domestic violence has happerzed. Theylve become abusive to me. Ilve had to file a
restraining

order against Luke for the same kind of abusive behavior that his father perpetrated on me.

(Sonia)

findings also indicate that the family courts' mishandling of these casesis creating a crisis of public
co .dence in the courts. For battered mothers, a lack of confidence in the family courts can mean that they and their children -remain with the batterer. This crisis may be exacerbatedfor battered women from
ma ginalized populations such as women of color, immigrant/ refugee women, lesbians, bisexual women,
and transgendered people, who may already mistrust the government and the justice system.
Witpout significant reform of the family courts, battered mothers' and children's lives will continue to be
da1aged by abuse and financial hardship, and the costs to society will continue to mount.
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asked all those whom we interviewed and surveyed for their recommendations on how to improve the
fa ly courts' handling of partner abuse and child custody cases.The primary areas for reform that they
id ntified can be grouped into four major categories, each of which is briefly discussed:
.Training for state actors on (at minimum) partner abuse and child abuse;
.Reform of the guardian ad litem system;
.Increased economic and legal resources for battered women and their children; and
.Accountability of state actors in the family court system.
M mbers of every category of people interviewed by the BMTP (including some state actors) said that state
ac ors need training on partner abuse and child abuse,including in the post-separation context. Survivors
advocates specifically recommended that such training be mandatory, of considerable length, and
co ducted by advocates. Regarding content, the people we interviewed and surveyed stated that training
sh uld address the ways that batterers manipulate the court process and include components on cultural
se sitivity as well as on issues affecting minority and gay, lesbian, bisexual, and transgendered populations.
ers said that lethality assessmentsneed to be formalized and focused on children's best interests rather
th on parents' rights, and that a benchbook is needed on partner abuse protocols for family court judges.
Fa ly court judges said that they could benefit in particular from better data on partner abuse, child abuse,
related issues.
M mbers of nearly every group were adamant that the guardian ad litem system needs to be overhauled or
at east substantially reformed. A number of survivors and advocates specifically suggested that the current
ardian ad litem system be replaced by multi-disciplinary evaluation teams. Still others said that all
rdians ad litem should receive mandatory partner abuse training and that previous professional training
or credentials should not suffice as qualifications to serve as a guardian ad litem on partner abuse and
cu tody cases.Several guardians ad litem themselves said that better and more professional evaluations are
ne ded.
M y people who spoke with the BMTP also acknowledged the need for increased economic resources for
ba ered mothers who have left their abusers,both in terms of support services and legal representation.
d many also underscored the need for increased accountability of state actors and perpetrators in these
ca es. Some survivors identified the need for an ongoing court-monitoring project. In addition, some judges
sa d that they need more and better resourceswith which to conduct investigations and more time to process
ca es, and that the court environment itself needs to be made less hostile to battered mothers.
~at follows is a detailed series of practical reforms of the family court system proposed by the BMTP, all of
w*ch are rooted in our documentation findings.
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Th Commonwealth of Massachusettsis under a clear human rights obligation to take positive steps to
re edy the human rights violations against battered mothers and their children documented in this report.
Th ultimate goal of our human rights documentation efforts is to propose detailed, practical reforms of the
fa 1y court system based on the specific knowledge gained of problems in the system through our
int rviews with battered women, advocates,and family court state actors. OVer the long term, the BMTP
pI ns to continue to inform stakeholders in the court process and community about our findings and to help
or anize efforts to implement our recommendations for change.
.
MTP acknowledges that the Commonwealth, as well as the women's and children's advocacy
co
unities, already have taken important steps to address issues related to domestic violence and child
cu tody cases.We also recognize that there are no easy fixes, and that many of the reforms we propose will
re uire additional funds or a reallocation of existing funds.
Th~

Th t said, there is an urgent need for the Commonwealth to act swiftly and thoroughly to remedy the
pr blems identified in this report. At stake are the lives and well-being of countless women and children, as
we 1as public confidence in the justice system itself. In addition, it is clear that the Commonwealth needs to
su tain and expand its current statewide efforts on domestic violence to address effectively issues around
cu tody and visitation; indeed, this is an essential part of the executive branch's leadership and responsibility
Th BMTP supports parentsl rights to involvement in their children's lives. Our proposed reforms seek to
en ure, however, that child custody and visitation arrangements promote healthy and safe parenting.
W acknowledge that concerns about false or exaggerated claims of abuse exist, just as they do with regard to
fal e denials of abuse. All of our proposed reforms therefore are designed to ensure that investigations,
ev luations, and court orders in domestic violence and child custody casesare thorough and unbiased so that
bo h false denials of abuse and false allegations of abuse are identified and responded to appropriately.

T am approach
In asesinvolving allegations of domestic violence andj or child abuse, we recommend that multidis iplinary teams, rather than a single guardian ad litem, conduct custody investigations and evaluations.211
M bers of these "custody evaluation teams" should have, at minimum, expertise in partner abusej
ba ering, child protectionj abuse, and mental health, as well as strong investigative skills. In addition, where
ne ded becauseof specific concerns in the case,others should be brought in either as team members or as
co sultants, such as parenting specialists with domestic violence expertise, substanceabuse professionals,
sp cialists on children with special needs, education specialists, and the attorney j advocate for the children.
NQk If the court orders a psychological evaluation of any of the parties, a separate person not on the team
shquld conduct the evaluation.

T ~ am practice standards
W re~?mmend that ~ny practice standards devel~pe.dby the Guar~ian.ad Litem Working Group of the
Tr nsltion SubcommIttee of the Governor's CommIssion on Domestic Violence for such custody
in estigations and evaluations be mandatory and that they include, inter alia, the following:
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Required elements of a proper investigation, including a timeline, sources,and issues to investigate;
issues of impartiality and ethics; proper treatment of those being investigated; thorough inquiries into
all relevant sourcesof evidence (including witnesses and documents); proper documentation of
findings (methods). The standards should also reflect the goal of avoiding duplicative efforts;
Detailed regulations regarding the appropriate uses of psychological testing and evaluation, including
barring the use of psychological evaluations except when serious mental health concerns are present.
Judges should make written findings when they order psychological evaluations;
Protocols for interviewing children and interpreting their statements in caseswhere there has been
partner and/ or child abuse.This should include tape recording of all interviews with children, to be
reviewed by an independent arbiter in the event of questions about the accuracy of statements
attributed to the child or about the use of inappropriate leading questions. The children's wishes must
be articulated in the report, and if the custody evaluation team's recommendations are contrary to the
children's wishes, the team must document its rationale in the report;
NQ.tg.:
Not all children should be interviewed in any given case.Currently, judges have discretion
regarding whether to order a child under age 14 to be interviewed.

~

Detailed regulations regarding the appropriate uses of psychological testing and evaluation, including
barring the use of psychological evaluations except when serious mental health concerns are present.
Judges should make written findings when they order psychological evaluations;
Standards that clearly require the evaluators to present all of the evidence they collect, not just the
evidence supporting their conclusions or recommendations. (These standards should create an
affirmative duty similar to a criminal prosecutor's affirmative duty to turn all exculpatory evidence
over to the defense);and
Clear standards for how to treat parties, i.e., all parties and their attorneys should be treated with
dignity and respect at all times.

E orcement of practice standards
W call on the Probate and Family Court to ensure that these practice standards are linked to clear and
rceable sanctions for those who fail to adhere to them. Specifically, we recommend the creation of a
.ssion on Custody Investigator and Evaluator Conduct that has meaningful powers of investigation
an sanctioning. A majority of the members should not themselves be guardians ad litem, and the
co
"ssion should include domestic violence and child protection professionals and survivors as well as be
re resentative of diverse populations throughout the Commonwealth. This commission could oversee
tra ning of custody evaluation teams, oversee adherenceto practice,standards for the teams, create
as ssment protocols and instruments for evaluating situations involving domestic violence and custody
dis utes, and undertake the responsibility of conducting disciplinary hearings for team members who do not
m t their training requirements or fail to follow the standards.
~ the Administrative Office of the Trial Court (AOTC) keeps files on complaints against individual
gu rdians ad litem, we urge the AOTC to make recommendations to the Chief Justice for Administration
an Management that those guardians ad litem with substantive and frequent complaints against them be
i
ediately removed from the official list referenced in Supreme Judicial Court Rule 1:07.
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C ~ tOdY evaluation reports
We suggest that the required elements of the team's evaluation report should be listed on an official court
for that is submitted to the court with every report. The required elements should include, inter alia:
1.
2.
3.
4.
5.
6.
7.
8.

A listing of all allegations of abuse made by the party claiming abuse and signed by him or her;
A listing of all the parties interviewed and their relationships to the litigants;
Findings regarding the abuse suffered by the victim;
Findings regarding abuse suffered by children;
A listing of evidence that led to the findings;
A statement of reasonsfor custody and visitation recommendations;
A statement of alternative recommendations; and
A statement of the child's wishes.

1

all on the Probate and Family Court to ensure that all custody evaluation reports produced by these
tea s be provided directly to both parents/parties, for them to retain and share with whomever they wish.
In ddition, the court should prohibit the impounding of such reports, except for specific pages to be
im ounded by explicit judicial order with written findings explaining why those pages are being impounded

we

Th ~ Court should expressly grant parties the opportunity to submit written responses,corrections, and

clar"fications to this report, and to any other court-ordered evaluations, and should attach those responses
to t e report as part of the permanent record" Guardians ad litem should be required to inform the parties
of eir right to submit responsesto the report at the outset of their investigation or evaluation.
Th * ourt system should develop forms to facilitate the custody evaluation report process. These forms

sho Id be used in every case,but the forms should also explicitly state that completed forms do not, by
the selves,create the presumption that the report is complete or legally acceptable.
p
.est rights
Th court should create a document delineating parties' rights upon appointment of a custody evaluation
tea that specifically addressesthe evaluation process,including their right to a fair, comprehensive, and
un iased investigation; their right to have an attorney present at all meetings with the evaluators; their right
not to engage in any mediations brokered by the evaluators; and their right to be treated with dignity and
res ect by the evaluators. This document should be given to the parties when the custody evaluation team is
assi ed to the case,and it should be signed by the parties when they have reviewed its provisions and
cle ly understood its contents. It also should be distributed to all custody investigation/ evaluation team
me bers, judges, and lawyers practicing in the family courts.
Ce .fication
We ge the Probate and Family Court to create a certification program for custody evaluation teams and to
app int only certified custody evaluation teams. No specific educational background, degree, or license
sho Id be required for participants in this program, although backgrounds in domestic violence, child
pro ection, substanceabuse, parent education, mental health, or probation should be considered valuable and
wei hed accordingly. Backgrounds in relevant fields may be demonstrated by documented coursework,
cl. cal work, work at a community-based battered women's or children's organization, a certified batterer
inte ention program, and so on.
C ently, in order to be on the approved guardian ad litem list used by the family courts, a guardian ad
lite investigator must be a professional licensed by a board, such as an attorney or a social worker. Only
lice sed mental health professionals can conduct psychological evaluations. However, these standards do not
req ire, and therefore do not ensure, that guardians ad litem have training or expertise in domestic violence
or c ild abuse.
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~ e court should require anyone working, or applying to work, as a custody evaluation team member to
h ve a background check, including a criminal record check and a reference check, to ensure that he or she
d es not have a history of perpetrating domestic violence or child abuse.

e structure
e court should create a sliding-fee scalefor the private payment of custody evaluation teams and establish
a lind fund into which payments are made. Team members would bill this fund instead of the litigants (see
re ommendations to the Legislature for details).
~

e
b
c
e

e court should expand use of Interest on Lawyers' Trust Accounts (IOL TA) funds to pay for custody
aluator teams/ guardian ad litem services in casesof financial hardship. Until such time as this reform can
implemented, judges who are ordering parties to pay for a guardian ad litem evaluation, or for any other
rt-ordered evaluation, should specify a maximum allowable hourly rate and a maximum total fee that the
aluator can charge.

ote: In the event that the current guardian ad litem system is not replaced by a multi-disciplinary team
m del, the BMTP proposes that all of the above recommendations for improving the guardian ad litem
s tern be implemented with regard to individual guardians ad litem.
~

In making these recommendations, we recognize that the GAL Working Group of the Transition
S bcommittee of the Governor's Commission on Domestic Violence has already developed suggested
tr ining guidelines for guardians ad litem (to be made public in 2002 or 2003).Our recommendations are
in ended to support and enhancethat work.
W call on the Probate and Family Court to require frequent, mandatory training on partner and child abuse
fo all family court personnel, including specific sections on post-separation issues and batterer tactics in
.co ("litigation abuse"). We recommend that this training be attended by all judges, regardless of the length
of their tenure on the bench, as well as by probate probation officers, clerks, and guardians ad litem
(i cluding custody evaluation team members). If possible, all attorneys practicing in the family courts should
re eive this training as well.
s ch training should be of substantial length and include, inter alia, the following:
.Training
on relevant laws, especially the Presumption of Custody Law (Mass. Gen. Laws ch.208,
§ 31A), and proper protocols for handling custody and visitation where there are allegations of
partner abuse and/ or child abuse, including as outlined in the Guidelines for Judicial Practice in
Abuse Prevention Proceedings;
.Training
on how to assessand define partner abuse, using primarily the Guidelines for Judicial
Practice (§ 12:01commentary) and the Presumption of Custody Law;
.Training
on the elements of conducting a proper investigation, including how to use clinical
assessmentsas part of the investigation without over-relying on them;
.Information
based on the latest available research about the connections between partner abuse and
child abuse, including child sexual abuse, and the connections between pre-separation abuse and
post-separation abuse;
.Information
to counter the myth that false or exaggerated allegations of domestic violence and child
sexual abuse are common in custody and visitation litigation; and
.Information
and perspectives about bias on the basis of gender, race, ethnicity, socioeconomic status,
sexual orientation, and other distinctions.
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(in accordancewith Mass. Gen. Laws ch. 211B, §10, xv). 212

St ndards for handling cases involving allegations of partner and/or child abuse
W call on all Probate and Family Court judges to adhere to the Guidelines for Judicial Practice and to apply
th MassachusettsPresumption of Custody Law (Mass. Gen. Laws ch. 208, § 31A) that is also outlined in
sec .ons 12:02and 12:05A of the Guidelines (regardless of whether a party invokes the law).
Ap lication of the Presumption of Custody Law should include taking the precautions outlined in the law for
or ering "visitation options that maximize the safety and well-being of the child and the safety of the abused
pa ent." We recommend that visitation plans avoid all contact between batterers and victim-survivors, and
th judges appoint only professionals to supervise visits in these cases,and not friends or relatives, because
of e inherent conflict of interest. Furthermore, the supervision must be vigilant, and the supervisor should
be ained in domestic violence and child abuse issues.The protective parent should be encouraged to make
an mmediate report directly to the judge if heor she has reason to believe that the supervision is not vigilant
an impartial, upon receipt of which the court would respond swiftly and effectively.
w
wi
es
no
us

recommend that judges order batterers to pay the costs of custody evaluators and supervised visits,
out a reduction in child support. No portion of these costs should be charged to the victim-survivor,
ecially in caseswhere a significant economic disparity exists between the partners. Child support should
be compromised in any way by such costs. Further, courts should greatly expand the practice (rarely
d today) of ordering batterers to pay for all or part of the victim's legal fees.

w recommend that judges a:pply an appropriate standard of proof {e.g., preponderance of the evidence) for
ev luating the truthfulness of parties' allegations of both abuse and denials of abuse. The application of this
sta dard should be included in all written findings.
W urge judges to verify the financial/ income information provided by non-custodial parents, especially
w n that parent is seeking a decreasein child support or the custodial parent is seeking an increase.
call on judges to ensure that their child support orders are enforced and to sanction those who fail to
co ply. The family courts should coordinate more effectively with the Child Support Enforcement Unit of
the Department of Revenue on these matters.
W~

w~ call on judges to provide all litigants with sufficient time to express themselves fully in court, even when
ther are represented by an attorney (in accordancewith the Code of Judicial Conduct).
w~ call on j~~ges to treat all litigants and their attorneys with dignity and respect (in accordancewith the
Co~e of JudIcIal Conduct).
w recommend that pre-trial conferencesinclude all relevant parties, including the judge, attorneys for all
pa .es,assigned custody evaluation team/ guardian ad litem, assigned probate probation officer, assigned
De artment of Social Servicesrepresentative, and any experts who were utilized by the parties or the judge
No e: The purpose of this conference would be for the judge to hear recommendations from all people
inv lved in the caseand to evaluate those recommendations in an efficient and timely fashion. Such a
co erencewould also minimize ex parte communications between various individuals.
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orcement of standards
call on the Chief Justice of the Probate and Family Court to discipline any judges who fail to adhere to the
G idelines for Judicial Practice, particularly where they pertain to custody and visitation (in accordancewith
M ss. Gen. Laws ch. 211B,§ 10, xv).
~

~
call on the Chief Justice of the Probate and Family Court to require any judges who have failed to adhere
to the Code of Judicial Conduct or the Guidelines for Judicial Practice to participate in a judicial enhancement
p gram (in accordancewith Mass. Gen. Laws ch. 211B,§ 10, xv).

call on the Chief Justice of the Probate and Family Court to transfer casesfrom one court to another if
th re is evidence that a particular judge is unable to hear a casein an unbiased and fair manner
[ accordancewith Mass. Gen. Laws ch. 211B,§ 10, iv). 213

~

call on the Chief Justice of the Probate and Family Court to disseminate information to all litigants,
a omeys practicing in the family courts, the advocacy community , and court personnel about how to file a
co plaint with his or her office against a particular judge. This information should be posted prominently
a d made available (in several languages) in every family court.

~

recommend that the Commission on Judicial Conduct should have expanded powers to investigate and
re pond to complaints about judges. It should also have the resources to obtain tapes of court hearings in

~

ca es where the alleged victim is unable to pay for them, similar to the appellate process that allows waivers
of fees in certain circumstances.

s
W
w
th
or

andards for handling cases involving allegations of partner and/or child abuse
call on all probate probation officers to adhere to section 12:05of the Guidelines for Judicial Practice,
ich states that they cannot conduct face-to-facedispute intervention or require parties to mediate where
re is an active restraining order in effect, and which states that they should ask whether a restraining
er is in effect at the outset of every dispute intervention.

call on the Administrative Office of the Trial Court to reform section 12:05of the Guidelines for Judicial
Pr ctice to forbid any mediation or face-to-facedispute intervention even if the victim agreesto it (to avoid
possible coercion) and even in caseswhere there is no active restraining order but one party alleges
p tner abuse.

~

a
p
p
li
(

orcement of standards
e call on the Commissioner of Probation to discipline those probate probation officers who have failed to
here to the Guidelines for Judicial Practice by conducting face-to-facedispute intervention or requiring
.es to mediate where there is an active restraining order in effect. We also call on judges and chief
obation officers in every court to initiate disciplinary proceedings against probate probation officers when
.gants bring complaints about forced mediation or face-to-facedispute intervention to their attention.
e section 1600of the Policy and ProcedureManual of the Officer of the MassachusettsCommissionerof Probation
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of ice against a particular probate probation officer. This information should be posted prominently and
de available (in several languages) in every family court.
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E aluation of practices
W urge the Probate and Family Court to create an independent Office of the Statewide Ombudsperson.
s office would serve as a single point of contact for family court litigants who have complaints and
en ure that these complaints are resolved to the satisfaction of litigants. At the very least, the ombudsperson's
off ce should serve as a centralized location for the receipt and resolution of all complaints about the family
co rts. This ombudsperson would report to the Chief Justice for Administration and Management.
Pol owing up on the Supreme Judicial Court's benchmark studies on gender bias (1989)214and racial and
et "c bias (1994),215
we recommend that there be an audit of every family court in Massachusettsevery three
to ive years. This audit should include an evaluation of gender bias, racial and ethnic bias, sexual orientation
bia , custody and visitation outcomes, and litigant satisfaction. The audit should be overseen by an
in ependent commission or similar entity .
s
ervised visitation
We call on the Commonwealth of Massachusettsto conduct a statewide supervised visitation needs
ass ssment to quantify the demand for such services and to study the supervised visitation systems of other
sta es in order to collect models for improving the system in Massachusetts(examples include Delaware, the
ills ict of Columbia, Florida, South Dakota, and Vermont).
Welrecommend that the state increase the number and quality of supervised visitation centers as needed,
bas~d on the findings of the needs assessmentand study.
we; ecommend that the Department of Revenue work with the courts and the Department of Social Services

in ~lizing federal Accessand yisitation Gr~t fun~~ to. support supervised visitation ser:ic~s. At:east some
po on of these funds should fInance supervIsed vIsItation for battered mothers who are In fInanCIal need.

i

A ministration/court

records
We call on the court system to collect more detailed annual data about divorce proceedings. At a minimum,
the e data should include:
The number of contested and uncontested divorces initiated in and processedby the probate and
family courts;
The number of cases(both contested and uncontested) that involved custody and visitation disputes;
The number of divorce casesand child custody /visitation disputes that involved allegations of
domestic violence and/ or child abuse;
The disposition of the various types of divorce and custody cases;and
The numbers of caseswhere guardians ad litem and/ or expert entities and/ or psychological evaluators
were used and the types of recommendations they made to the court.
p
lic statement
W call on the Chief Justice of the Probate and Family Court to release a public statement acknowledging that
pr lems still exist throughout the family court system in the handling of custody and visitation in cases
wh re there has been partner abuse and/ or child abuse, and expressing the commitment of his/her office to
rec "fy the situation through serious and wide-ranging reforms.
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\'\1ecall on the MassachusettsLegislature to fund all of the above steps as needed and as elaborated upon
b~low:
Establish a sliding-fee scale for the private payment of custody evaluator teams and establish a special
fund administered by the Probate and Family Court into which fees will be deposited by the parties
and out of which custody evaluator teams/ guardians ad litem will be paid.216Under this structure,
custody evaluation teams would bill the fund instead of litigants, thereby providing greater
opportunity for oversight and neutrality since they would be paid by a neutral party;
.

Provide greater funding for free legal services for children who have been exposed to batterers,
including children whose mothers have left the batterer;
Provide greater funding for free (or very low cost) legal services for battered women in custody and
visitation litigation;
Provide greater funding for court interpreters in the family courts for battered mothers whose first
language is not English and ensure the interpreters' impartiality and level of skill;

I.

Fund victim/witness advocates to assist battered women who are involved in custody, visitation, or
chil4 support litigation in family courts (not just for restraining orders, as is currently the case).
Every family court should have at least one victim/witness advocate;
Expand funding to the Commission on Judicial Conduct to enable it to investigate and respond to
complaints about judges more effectively I as well as to obtain tapes of court hearings in caseswhere
the complainant is unable to pay for them;
Fund battered women's programs, especially legal advocacy and support groups, to provide services
to battered women undergoing the family court process (i.e" to deal with post-separation issues);
Fund improvements to court facilities so that the courts can quickly act to provide privacy and safety
for battered women when they use court buildings. Under current conditions, the courts recognize the
need to provide such safety measures,but improvements cannot be made until new courthouses
replace old buildings; and
Fund onsite child care in all courts.

r

w call on the MassachusettsLegislature to take the following steps toward statutory reform:
Mandate by law that all custody evaluators/ guardians ad litem be trained in both partner abuse and
child abuse issues. (For a model seeRule 1257.7of the California Rules of Court, rule 1257.7);
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Reform the Presumption of Custody Law in the following ways:
.Create a rebuttable presumption that a person who has perpetrated a pattern or serious incident
of partner or child abuse should be required to have supervised visits with his or her children for
at least one year post-separation;
.During
this time, require the perpetrator to complete a state-certified program for batterers and
show additional evidence of addressing seriously his or her battering problem;
.Require visitation to take place at a supervised visitation center; and
.Require batterers to pay for the costs of supervised visitation. Child support orders should not be
lowered to compensatefor the cost of supervised visitation.

~

In casesinvolving allegations 0£ domestic violence, require £amily court judges to make written
findings 0££actregarding which parent has been the primary caretaker be£oremaking a custody
determination, even in temporary orders. This "primary caretaker" standard should be incorporated as
an explicit component of the "best interests of the child" standard that is currently in use;

it

In casesinvolving allegations of domestic violence, require family court judges to investigate and
consider the alleged batterer's criminal record as a key factor in making custody and visitation
decisions;
Require family court judges to use only state-certified batterer intervention programs when sending
batterers or alleged batterers to counseling;

~

Make it more difficult for parties to use repetitive court dates for intimidation and control and to file
baselesscourt motions; and
Mandate by law that all custody evaluators/ guardians ad litem be trained in both partner abuse and
child abuse issues. (For a model seeRule 1257.7of the California Rules of Court, rule 1257.7).

w~ call on batteredwomen'sand children'sorganizationsin Massachusetts
to considerthe following stepsto
he'p remedythe problemsdiscussedin this report:
Creation of human rights monitoring teams (consisting of survivors and advocates) to evaluate and
document how individual family courts are handling domestic violence and child custody cases.These
IIcourt watches" can be managed by one central non-governmental organization capable of synthesizing
the findings into public reports;
Creation 0£an urgent action mobilization program that can respond immediately in caseswhere, £or
example, custody has just been awarded to a batterer (especially i£ there are allegations 0£child abuse)
This
program can include a letter-writing
and call-in campaign to those judges and collaboration with
the media;
.
Provision of legal resources to battered women involved in custody and visitation litigation in the
family courts. In particular, organizations can:
.Collect
information about lawyers who handle such cases particularly well or particularly poorly
.Provide
a list of qualified pro bono attorneys with experience in this field;
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Provide a list of attorneys willing to give pro bono legal advice to pro se battered women;
Provide legal advice and services to battered women engaged in family court litigation; and
Give pro se battered women written resources about how the family court process works and put
them in touch with the pro se coordinator at the Administrative Office of the Trial Court.

Assistanceto battered women regarding how to file official complaints against state actors in the
family court system, including submitting written complaints to the Chief Justice of the Probate and
Family Court regarding individual judges, to the Commissioner of Probation regarding individual
probate probation officers, and to the Administrative Office of the Trial Court regarding individual
guardians ad litem (including requesting that the Chief Justice of Administration and Management
remove these guardians ad litem from the official list as per Supreme Judicial Court Rule 1:07);
I.

Creation of hotlines, support groups, and counseling programs specifically designed to meet the
needs of battered women in custody and visitation litigation in the family courts;
Creation of a speaker'sbureau focusing on battered women and child custody issues; and

I.

Creation of a statewide "Protective Parents" network.

wr call on the legal profession (including legal aid and private law firms) to take the following steps to help
refnedy the problems discussed in this report:
Assign experienced attorneys with appropriate training to casesinvolving partner abuse and child
custody. If new attorneys are assigned to these cases/they should be trained on these issues and work
closely with seasonedfamily law practitioners;
Increasepro bono representation to battered women in custody and visitation litigation, especially to
those women whose incomes are too high to receive legal aid. All pro bono attorneys should be trained
on these issues;
Provide pro bono legal advice to pro se battered women;
Attorneys should refrain from misusing (209A) abuse prevention orders. Motions for these orders
should be made only when they are grounded in substantial evidence and should not be used to "duel"
in court or delay the court process to gain advantages of time or legal positioning;
Fulfill the ethical obligation to zealously represent clients when they work with battered women by:
.Raising
the Presumption of Custody Law early and often during child custody proceedings;
.Forcefully
objecting to baselesscourt motions and frivolous court actions made by batterers, and
making use of Massachusetts'santi-SLAPP law217to accomplish these aims;
.Thoroughly
questioning findings and recommendations made by guardians ad litem, probate
probation officers, experts, and other key players in these cases;
.Objecting
to all ex parte hearings and meetings;
.Insisting
that guardian ad litem reports and other, similar documents be made available to their
clients and that clients have the opportunity to respond to these reports; and
.Ensuring
that their clients have an adequate opportunity to be heard by the court.
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Key human rights instruments
summarized below.

Universal Declaration

B: International
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Rights Laws & Standards

.

LAWS,

that are applicable to domestic violence and custody cases in the United States are

of Human Rights (UDHR)

The UDHR was adopted by the United Nations in 1948and is the foundation of the international human rights system.
It sets forth universal human rights as well as government obligations with respect to those rights, upon which
subsequenttreaties have elaborated (most notably the International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights, discussed below). By:virtue of its membership in the
United Nations, the United Statesis automatically considered to be in agreement with the principles of U.N.
declarations such as the UDHR. Moreover, many legal scholars have argued that all countries are bound to uphold the
standards enshrined in the UDHR as customary international law becausethey are so widely endorsed and accepted
throughout the world.221 At a minimum, then, the United Stateshas agreed not to take actions that violate the purpose
of the UDHR, including actions that violate people's rights to freedom from violence and torture. The following are
some of the key articles in the UDHR:
All human beingsare bornfree and equalin dignity and rights. (UDHR, art. 1)
Everyone has the right to life, liberty and security of person. (UDHR,

art. 3)

No one shall

treatment

be subjected

to torture

or to cruel,

inhuman

All are equal before the law and are entitled without
(UDHR,

or degrading

any discrimination

or punishment.

to equal protection

(UDHR,

art.

5)

of the law.

art. 7)

Everyone is entitled in lull equality to a fair and public hearing byan independent and impartial
mination ofhis rights and obligations. (UDHR, art. 10)
Everyone has the right to an effective remedy by the competent national tribunals for acts violating
rights granted him by the constitution

or by law. (UDHR,

tribunal,

in the deter-

the lundamental

art. 8)

Everyone has the right to a standard ofliving adequate for his health and well-being of himself and of his family. ...
[M]otherhood and childhood are entitled to special care and assistance. All children, whether born in or out of wedlock,
shall enjoy the same social protection.

(UDHR,

art. 25)

Declaration on the Elimination of Violence Against Women (DEV AW)
[Governments should] develop, in a comprehensive way, preventive approaches and all those measures of a legal, political, administrative and cultural nature that promote the protection of women against any form of violence, and ensure
that the re-victimization
of women does not occur because of laws insensitive to gender considerations, enforcement
practices or other interventions.

(DEV A W, art. 4)

The DEVAW, adopted by the U.N. General Assembly in 1993,is the primary international human rights instrument
addressing violence againstwomen.222 It lays out detailed steps governments should take to eliminate violence against
women, including the due diligence standard.
[Governmentsshould]exercisedue diligenceto prevent,investigateand punish actsof violenceagainstwomen,
whetherthoseactsareperpetratedby the Stateor by private persons.(DEVA W, art. 4)
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D e diligence is the primary human rights standard for assessinghow a government responds to human rights abuses
s ch as partner and child abuse that are committed by non-state actors.223The due diligence standard requires
g vernments to take effective legal, preventive and protective measuresto address these forms of private violence.224
p t another way, "due diligence" describes the minimum steps a government must take to fulfill its responsibilities to
p tect victims and to punish perpetrators of abuse. A government may be held complicit in such violence where it
s tematically fails to provide protection from private actors who deprive others of their human rights, "condones a
p ttern of abuse through pervasive non-action,"225or fails to take reasonable steps to prevent or respond to the
a use.226With regard to violence against women, due diligence has been described by one legal scholar as follows:
In the context of norms recently established by the international
violence against women is as guilty

as the perpetrators.

community,

a State that does not act against crimes of

States are under a positive duty to prevent, investigate

and

punish crimes associated with violence against women.227

Cfnvention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT)
Each State Party shall take effective legislative, administrative, judicial or other measures to prevent acts of torture in
any territory under its jurisdiction. (CAT, art. 2)

e CAT, adopted by the United Nations in 1984,requires governments to prohibit and punish torture both in law
d in practice.228 It requires governments to provide alleged torture victims with a "prompt and impartial"
in estigation,229 and to grant them the right to have their caseexamined by "competent authorities."230

~

A ~ esty International has declared that when a government fails to exercise due diligence regarding domestic violence,
it acilitates this type of torture in the family. Other experts have also argued that severe partner abuse or child abuse

co stitute a form of torture becausetheyI like torfure:
.Involve physical and/ or psychological suffering;
.Are intentionally inflicted;
.Are committed for specific purposes; and
.Occur at least with the tacit involvement of the government if the government does not exercise due diligence
and equal protection in addressing the violence.231

U
U
fe
o

e United Statesratified the CAT in 1994.Most of the key rights guaranteed by this Convention (and other treaties the
.ted Stateshas ratified232) are considered to be so widely accepted by the international community that they, like the
versal Declaration of Human Rights, constitute part of customary international law, meaning that "[U.S.] state and
erallaw should be interpreted so as not to conflict with customary international human rights norms and
ligations."233

I

ernational Covenant on Civil and Political Rights (ICCPR)

e ICCPR, adopted by the United Nations in 1966,is the key international treaty articulating fundamental civil and
p litical rights and reiterates many of the fundamental rights in the Universal Declaration of Human Rights, including
th right to liberty and security of person,234 freedom from torture,235 freedom of speech,236non-discrimination,237
eq al protection of the law ,238 and a fair hearing.239 The United Statesratified this treaty in 1992.

C,nvention on the Rights of the Child (CRC)
In all actions concerning children, whether undertaken by public or private social welfare institutions,
courts oflaw,
administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. (CRC, art. 3)
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CRC was adopted by the United Nations in 1989and is the principle international law upholding children's rights.
It equires governments to protect and promote the human rights of children in all areas of their lives and sets forth the
"b st interests of the child" as its primary standard for how governments should handle situations involving children.
W th regard to child custody issues in particular, the CRC states that children have the right to contact with their
pa ents, except when separation is necessaryfor the children's best interests.240 The Convention is clear that abuse and
ne lect are not in children's best interests:
[Governments] shall take all appropriate legislative, administrative,
social and educational measures to protect the child
from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or
exploitation,

including

sexual abuse, while in the care of parent(s), legal guardian(s)

or any other person who has the

care of the child. (CRC, art. 19)

rhf CRC also addresseschildren's economic rights, particularly regarding their well-being and child support:
[Governments]
spiritual,

recognize the right of every child to a standard ofliving

adequate for the child's physical, mental,

moral and social development. (CRC, art. 27)

[Governments]

shall take all appropriate

or other persons having finandal

measures to secure the recovery of maintenance for the child from the parents

responsibility

for the child. (CRC, art. 27)

United Statessigned the CRC in 2000but has not ratified it. This failure is striking considering that the CRC is the
m st widely acceptedhuman rights treaty in history, having been ratified by 191 countries.241The United Statesis the
o y industrialized nation in the world that has not ratified the CRC. In fact, the only other country in the world that has
no ratified this groundbreaking treaty is Somalia, which is presently without a recognized government. As the most
wi ely ratified treaty in the world, however, the CRC arguably has the force of customary law and the United States
m st follow its terms.

T~e Hague Convention on the Civil Aspects of Inlernational Child Abduction
~

ague

Convention

re

ed

them

to

addresses

unless

it is not

international
in

the

children's

abductions
best

of

interests:

children.
"[T]he

It

states

...State

that
is not

parents
bound

should
to

order

have
the

their
return

children
of

c Id if. ..there is a grave risk that his or her return would expose the child to physical or psychological harm or
o erwise place the child in an intolerable situation" (art. 13). The United Statesis a party to the Convention.

C9nvention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
~
CEDAW, adopted by the United Nations in 1979, is the most wide-ranging treaty mandating equality between
w men and men. It requires governments to eradicate discrimination against women in all spheres of public life,
in luding in courts of law.
[Governments shall] establish legal protection of the rights of women on an equal basis with men and. ..ensure
through competent national tribunals and other public institutions
the effective protection of women against any act of
discrimination.

(CEDAW,

art. 2)

[Governments shall] accord to women, in civil matters, a legal capacity identical to that of men and the same
opportunities to exercise that capacity. In particular, they shall give women equal rights to conclude contracts and to
administer

property and shall treat them equally in all stages of procedure in courts and tribunals.
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A cording to the CEDAW, violence against women (including partner abuse, incest and child abuse against the
.l-child) also constitutes a form of discrimination against women that governments are required to eliminate.242The
C DA W states that governments must act with due diligence regarding violence against women in order to ensure that
men's rights to non-discrimination and equal protection of the law are not violated. Specifically, governments must
ta e effective legal measures,preventive measures,and protective measuresto protect women against gender-based
v. lence.243
CEDAW has been ratified by 170 countries, more than two-thirds of U.N. member nations.244The United States
si ed the CEDAW in 1980but remains the only industrialized nation in the world not to ratify it. However, the
C DAW arguably has the force of customary law becauseof its widespread ratification, rendering the U.S. government
at the very least bound to uphold its principles.

~

14ternational Covenant on Economic, Social and Cultural Rights (ICESCR)
!
fo
t
t

e ICESCRwas adopted by the United Nations in 1966and requires governments to protect and promote the rights to
d, shelter, health care, education, employment, and other related economic, social, and cultural rights. Specifically,
ICESCRrecognizes that everyone -including children -has the right to an "adequate standard of living"245 and to
"highest attainable standard of physical and mental health."246

nre ICESCRalso calls for special economic protections for children:
The widest possible protection and assistance should be accorded to the family.
responsible for the care and education of dependent children.

(ICESCR,

.

particularly

uJhile it is

art. 10)

~e United Statessigned this treaty in 1977but has failed to ratify it.

UjN. International Convention on the Elimination of All Forms of Racial Discrimination (ICERD)
nte ICERD, adopted by the United Nations in 1965,is the principal international treaty requiring governments to
errdicate racial discrimination in all areas of public life.247The United Statesratified the ICERD in 1994.
Each State Party [government that has ratified the treaty] undertakes to engage in no act or practice of racial
discrimination
against persons, groups of persons or institutions and to ensure that all public authorities and public
institutions,

national and local, shall actin

conformity

with this obligation.

(ICERD,

art. 2)

States Parties [governments that have ratified the treaties] undertake to prohibit and to eliminate racial discrimination
in all its forms and to guarantee the right of everyone, without distinction as to race, colour, or national or ethnic
origin, to equality before the law, notably in the enjoyment of the following rights: (a) The right to equal treatment
before the tribunals and all other organs administering justice. (ICERD, art. 5)
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section contains only that information

regarding methodology that is not outlined in the Introduction

on pp. 5-8.

D ~ a collection
In depth interviews were conducted with participants in the primary research sample on a one-to-one basis by members
of e Steering Committee and volunteer documenters who were trained in human rights and interview techniques by
th Steering Committee.
Thf following tables represent the demographic information collected from this primary sample of 40 women:

.90 children for the 40 mothers
combined;
.Born between 1970 and 2000;
.Women have between 1 and 5
children each.
(77 out of these 90 are children of the
abusive ex-partners with whom the
participants are engaged or have been
engaged in family court litigation)

I

I~

-SOme
1iIgh" school
High school diploma or GED
Some college coursework completed
Associate'sdegree
Bachelor's degree
Bachelor's degree plus some post-graduate course
work
Master's degree
Professional degree (1: J.D.; 1: M.B.A; 1: M.D.)
Doctorate
(Information unavailable)

130:2:

U .5. citiieris(bomornatUr~zed)
Non-U.5.

citizens

1:

Dual U.5.janother

7:

(Information

Range:
Median age:

country

unavailable)

24 to 58 years
42 years

iWhiI~ all of the participants were in abusive relationships
Iwith meh and describe the family court litigation with these
Imale ex-partners, some are currently or have been in
Isame-sexpartner relationships.

A* emi-structured interview based on a standard questionnaire with 83 items was used to interview these women. The
q estionnaire included both closed- and open-ended questions, and the interviews were audiotaped. Interviews were
co ducted once with each participant and averaged four hours in length.

uestionnaire

included the followin

ics:

H story of physical, sexual, economic, and psychological partner and child abuse, both before and since
se aration from the batterer
E am le uestions:
1. Can you tell us about any ways that (your ex-partner) tried to harm you emotionally or psychologically, such as
by calling you names, blaming you for his problems, trying to make you feel crazy, humiliating you, controlling
you, intimidating you, or otherwise treating you cruelly? If yes, please describe.
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Were your child(ren) ever present during any of the types of incidents you just described? For example, were they
ever being held by you or (your ex-partner), napping or playing in the house or apartment, riding in the car with
you, etc., during these incidents? If yes, please describe.
Did (your ex-partner) ever do anything to sexually harm your child(ren), such as touch their genitals, breasts, or
buttocks, or have them perform any kind of sexual acts with him? If yes, please describe.

4.

Since separation, has (your ex-partner) used money to hurt or control you, such as left you with his debts, stolen
from you, destroyed your property , damaged or destroyed your credit, or caused you high legal expenses?If yes,
please describe.

5.

Has (your ex-partner) ever used physical force or violence against you since separation? If yes, please describe.

6.

Since separation, what has been hardest for you about (your ex-partner)'s behavior overall?

S~ecific ways that the batterer has continued to abuse the participant through family court litigation
am le uestion:
D you feel that (your ex-parmer) has used the courts or the legal process to deliberately harm you financially? If yes,
pI ase explain.

Hrw the participant's financial status has affected her ability to pursue her caseeffectively
E am le uestion:
D d you ever want to do something related to the custody and visitation litigation that you didn't do becauseit was
to expensive, such as hire a lawyer, take a deposition, hire an expert witness, take your caseto trial, etc.? If yes,
pI ase describe.

Htw the participant and her children have beentreated by state actors in the family courts
E m le uestion:
In your opinion, have any of the family court judges in your caseever:
.Issued
orders or rulings that you feel were not in your child(ren)'s best interests, including granting custody of
them to (your ex-partner)?
.Failed
to take the partner abuse history seriously?
.Not
given you an adequate chance to tell your side of the story or to present evidence in support of your case?
.Made
unfair or unreasonable child support orders?
.Placed
your child(ren) in unsupervised visitation with (your ex-partner) or in supervised visitation with someone
other than a professional supervisor?
.Behaved
dishonestly or unethically in any other way?

°

~ her ways the participant may have beendiscriminated against, such as on the basis of race, ethnicity,
E glish language ability, socioeconomic status, religion, sexual orientation, and educational level (General
q estion)

P4rticipants' recommendationsfor changesneededin the family court system
Fqllowing the interviews, the audiotapes were transcribed and the transcriptions reviewed for acCUiacyby a second
pe;rson.Once transcribed, the tapes were destroyed.
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ata analysis and management
e data analysis and management followed a protocol developed collaboratively between members of the project
S ering Committee and the research analyst. Data analysis has included five principal phases,as described by Miller
d Crabtree (1999).These include describing, organizing, connecting, corroborating/legitimating, and representing the
a count. During the initial phase of content analysis, interview transcripts were read to identify emerging themes.
C ding schemawere then developed to identify and define particular problems participants reported facing under four
in categories:
Partner abuse pre- and post-separation;
Child abuse pre- and post-separation;
Economic issues related to intimate partner violence and family court litigation; and
Problems encountered directly with state actors and advocates related to the litigation process itself.
A~ the analysis proceeded, coding schemawere modified and refined to reflect new understanding of emerging results.

A specific human rights analysis of the data results followed, applying specific human rights standards to identify those
p oblems indicating that human rights violations were occurring in the family court system. Inter-rater reliability was
v rified through regular and ongoing discussion of developing results.
Ff the purpose of managing the data generated by analysis, a customized relational database (Microsoft Access2000)
w s developed and employed to organize coded data and to permit complex queries. The database,an inventory of
p oblems women reported facing in an abusive relationship, and during family court litigation, allows researchersto:

Compare data acrosstranscripts;
Answer questions about frequency of occurrence of defined problems as reported during the interview
for one caseand acrossmultiple cases;
Identify state actors and service providers who are mentioned once or multiple times; and
Compare how individual battered mothers express the story of their experiences.

qata collection
E am le uestions:
1. In your opinion, what are the major problems encountered by battered women when they litigate child custody
and visitation issues against their abusive ex-partners in the Massachusettsfamily courts?
2.

Are you aware of any caseswhere a woman has been endangered or abused by her ex-partner becauseof the
contact with him required by court-ordered custody and/ or visitation arrangements? (Samequestion asked with
regard to children)
In your opinion, do guardians ad litem adequately investigate and address partner abuse in their reports?

4.

In your opinion, what are the biggest problems with how Oudges,guardians ad litem, probate probation officers,
Department of Social Servicesworkers] handle domestic violence and child custody cases?

5.

In your experience, do family court judges know about the child custody presumption law? If yes, is the law being
applied?

ffi

S

taeyanalysis
responsesand
to individual
management questions

were analyzed

r

pondents.

questions

r

ponses.

Responses

to several related

to identify

were analyzed
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ata collection
each of the five focus groups a set of questions specific to the particular nature of the group and goal of the discussion
as covered. Focus groups were facilitated by BMTP Steering Committee members. All of the focus group
iscussionswere recorded directly into a computer or were audiotaped and transcribed. For one group, the discussion
as extensively documented via handwritten notes.
uestions are hi hli

%men

hted below for each focus

ou .

of color survivors of partner abuse

Did you feel like people in the family court stereotyped you, made incorrect or unfair assumptions about you, or
looked down on you in any ways? If yes, do you think this had anything to do with your race or ethnicity or with
your class or education level?
Do you think your race or ethnicity was a factor in the outcome of your case?If yes, what difference do you think it
would have made if you'd been white? What difference do you think the race of your lawyer made, if you had one?
What kind of treatment and outcomes did you expect in the family court? Were your expectations met? If not, why
not? Did you ever consider not going to the family court at all? If yes, why?
I1egal advocates for u.s. citizen women of color survivors of partner abuse
What impact do you think a battered mother's race has on how custody and visitation is decided?
What impact do you think the race of a battered mother's ex-partner has on how custody and visitation is decided?
3~

Do you think that differences in the socioeconomic status 0£battered U.S.-citizen women 0£color have an effect on
how custody and visitation are decided?

1dvocates for immigrant

and refugee survivors of partner abuse

Have any of your clients e~periencedproblems with state actors in the family court system becauseof their race,
ethnicity, national origin, cultural/religious practices, or English-language ability? (For example, have state actors
ever thought your clients weren't credible or believable becausethey didn't look the state actors in the eye? Or have
state actors ever stereotyped your clients as bad mothers becauseof their race orr thought your clients couldn't be
effective mothers becausethey don't speak English?)
2.

What impact do you think the race, ethnicity , national origin, English-language ability , or immigration status of the
ex-partner has on how custody and visitation are decided7 (For example, when the ex-partner is a white U.S.
citizen, do you think that immigrant women of color lose custody of their children to them more often than when
the ex-partner is also an immigrant of color?)

3.

Have any of your clients had problems obtaining qualified and impartial interpreters, either in family court or for
their interactions with DSS and guardians ad litem? If yes, how do you think that this has affected your clients'
cases?

A~vocates for lesbian, bisexual, and transgendered survivors of partner abuse
What impact do you think a battered mother's sexual identification has on how custody and visitation is decided in
the Massachu~ettsfamily courts?
Why might an abused lesbian, bisexual, or transgendered person not use the Massachusettsfamily court system to
resolve child custody and visitation issues with their abusive ex-partner?
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lawyers and legal advocates)

1

In your opinion, what are the major problems encountered by battered women when they litigate child custody
and visitation issues against their abusive ex-partners in the Massachusettsfamily courts?

2.

Do you know of caseswhere a child has been abused physically or sexually or has suffered psychological distress
as the result of a family court order regarding custody or visitation?

3.

What strategies do you think might be most effective in bringing this issue to public attention and demanding
systemic change?

D ta analysis and management
F r each focus group, answers to specific questions were analyzed to identify the issues and themes most frequently
v iced by participants. Answers to the questions were also analyzed in the aggregate and in the context of the broader
di ussion of each group, to identify the range of issuesraised and the broad themes that emerged. Focus group
o tcomes were also analyzed in the aggregateto identify common themes, including in participants' recommendations
fo change.

*

D ta collection
Q es~onnaireswere .devel?ped specific t? the type of state a~tor interviewed ~d included both closed- and open-ended
q estions. All of the mtervlews were audlotaped and transcnbed (once transcribed, the tapes were destroyed).
E

uestions

Q~estions for family
lal

for.

ardians

ad litem

and

robate

robation

officers

are highlighted

below.

court judges

In casesinvolving allegations of partner abuse,when is it appropriate, in your opinion, to order:
.Shared legal or physical custody;
.Sole custody to the alleged perpetrator;
.Sole custody to the alleged victim;
.Supervised visitation with the alleged perpetrator; or
.Unsupervised visitation with the alleged perpetrator.

Ib~ Does it make a difference if there is actual evidence of the abuse?When might it be appropriate for you to
disregard or discard evidence of alleged partner abuse?
2.

If the alleged perpetrator violates a restraining order, how does this affect your decision making with regard to
custody and visitation?

3.

What criteria do you use to assesswhether or not someone is making false allegations of child sexual or physical
abuse?

4.

In general, do you think that there are any problems with how the Massachusettsfamily courts are handling child
custody and visitation when there is a history, or alleged history, of partner abuse?If yes, what factors might make
it difficult for a family court judge to address issues of custody, visitation, and family violence effectively?
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questions for guardians ad litem
1~

2j

3.

In caseswhere there is a history , or alleged history , of partner abuse, should this history playa role in the
investigations and recommendations you make regarding custody and visitation? If yes, how or why should
partner abuse playa role?
Are there signs of exposure to partner abuse that you seeor look for in the children from these cases?If yes, what
are these signs, and how do they factor into your recommendations?
What advice would you give a battered woman who believes that her children have been sexually or physically
abused by her ex-partner, in caseswhere he is seeking custody of or unsupervised visitation with the children?

questions for probate probation officers
1

In caseswhere there is a history , or alleged history , of partner abuse, should this history playa role in the
recommendations you make regarding custody and visitation? If yes, how or why should partner abuse playa
role? Does it make a difference if the partner abuse is documented?

2.

Under what circumstances would it be appropriate, in your opinion, to mediate custody and visitation issues with
a couple in cases where there have been allegations of partner abuse? Does it make a difference if there is an actual
restraining order in place?

~ ata analysis and management
J dges', guardians ad litems', probate probation officers', and Department of Social Service workers' responsesto
.dividual questions were analyzed according to the broad themes most frequently mentioned. Individual commentaries
at fell outside the identified themes were also noted.
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5~A: A report of alleged child abuse filed with the Massachusetts Department of Social Services, which can be made by
atty individual.
2Q9A: See "Abuse Prevention Order .

use Prevention Order: Also known as a "restraining order" or a "209A," this civil order requires the named
d fendant to refrain from abusing the plaintiff and may also place other restrictions on the defendant, such as to vacate
t plaintiff's residence, to stay away from the plaintiff, to have no contact with the plaintiff (including by phone or
il), or to have no contact with the plaintiff's children. Abuse prevention orders may be issued by district courts and
b family courts. Violation of the order is a criminal offense.
~

A~user: This term is used in this report to refer to anyone who perpetrates domestic violence or child abuse,
A~ministrative
Office of the Trial Court: In this report, this term refers to the office of the Chief Justice of the
P~obate and Family Court, which has administrative responsibility for family courts across Massachusetts.
A~vocate:
B~tterer:

A professional specializing in working with battered women or with their children.
A person who perpetrates domestic violence (see "Domestic Violence").

BtvITP: The Battered Mothers Testimony Project, a human rights project of the Women's Rights Network
\\tellesley Centers for Women.

at the

Ct ild Abuse:

Intentional or neglectful actions or failures to act by an adult that cause a child physical or sexual harm,
o a recurring pattern of psychological harm, that result in death, or that present an imminentrisk of serious physical or
p ychological injury .

t

Cpmmonwealth:

The

state

of Massachusetts.

c urt Appointed Psychological Evaluator: A licensed clinical psychologist (or occasionally a licensed clinical social
w rker) who is appointed by the court to evaluate the mental health of a mother, father, or child who is involved in a
c stody or visitation dispute.
Cpurt Clinic:
fdr the court.

A few family courts in Massachusetts have onsite court clinicians who perform mental health evaluations

Cpstody Evaluator: Custody evaluators in Massachusettsare appointed to serve as guardians ad litem; therefore, for
tIie purposes of this report, the two terms are syno~ymous (see"Guardian ad Litem").
epartment of Social Services: The child protective service for the Commonwealth of Massachusetts.Department of
S cial Services determinations often play an important role in the outcome of custody and visitation disputes before the
f ly court. NQtg..:
We have chosen in some casesto include the women's descriptions of their experienceswith the
D partment of Social Services,even though it is not part of the family court (and in fact is part of the executive branch
o state government). Our reason for this choice is that some women reported that the Department of Social Services'
.shandling of domestic violence casesaffected the outcome of the woman's custody and visitation dispute in the
ly court. Women also sometimes reported that the Department of Social Services' decisions were followed
critically by family court judges, even where the department had made serious errors or had failed to investigate the
a egations. In these cases,errors made by the Department of Social Serviceswere closely interwoven with the
e periences the women faced in family court.
ispute Intervention: The processby which a probate probation officer attempts to mediate between parties who are
d spliting custody, visitation, or child support, in an attempt to reach a stipulated agreement so that the matter will not
h ve to be contested in front of a judge. At most courts, parties are routinely expected to participate in dispute
r solution before going before a judge, even in casesinvolving allegations (or confirmed histories) of domestic violence,
c ld physical abuse, or child sexual abuse.
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E omestic Violence: A pattern of coercive control that one relationship partner exercisesover another that includes
hysical or sexual assault or the creation of credible physical or sexual threat. The use of assault or threat may be
.termittent and may not be the predominant form of coercion, which may be psychological, verbal, economic, or sexual
.nature.
~

Parte Communication: Any communication that a judge has regarding a casethat takes place outside of the
resenceof one or both of the parties and one or both of the attorneys. This would include, for example, a phone call
tween a judge and a guardian ad litem.

*x Parte Hearing: A court hearing that is held despite the absenceof one of the parties and of his or her attorney
~hich for this report means the absenceof either the mother or the father and his or her attorney).

family Court Mediation: See"DisputeIntervention,"
~amily Court: In this report, we use this term to refer to the MassachusettsProbate and Family Court.
~amily

Service

Officer:

See "Probate

Probation

Officer."

uardian ad Litem: As it is used in this report, this term refers to an individual (who, under current state standards,
ust be a lawyer or mental health professional) who is appointed by the family court to make recommendations to the
ourt regarding custody and visitation of minor children. (Massachusettslaw also provides for the appointment of
ardians ad litem to fill other roles, but these are not discussed in this report.) Currently, an individual wishing to
rve as a guardian ad litem has to apply to be placed on the guardian ad litem list at the specific county's family court
f r which he or she wishes to serve. This requirement has existed for less than two years.
J)udg.e:In this .report, we use this term to refer to justices of the MassachusettsProbate and Family Court. Judicial
~ppomtrnents m Massachusettsare permaneIit.
¥andated Reporter: A professional who is required under Massachusettsstate law to make a child abuse report
thenever he or she has reason to believe that a child is being abused or neglected.
~artner

Abuse:

This term is used in this report as a synonym for "domestic violence" (see definition

above)

robate Probation Officer: Also known as "family service officer," these employees of the Office of the Commissioner
f Probation are responsible for gathering facts about casescoming before the family court, for performing "dispute
i tervention," and for making verbal reports to family court judges at hearings. Judges often ask probate probation
ficers to make recommendations to the court as part of their report at hearings. Sometimes a probate probation officer
i also appointed to serve as guardian ad litem.

*

YChOIOgiCal Evaluation:
An evaluation performed either by a court-appointed psychological evaluator or by a
ourt Clinic (see above) that forms conclusions about the mental health of a mother, father, or child who is involved in a
c stody or visitation dispute.
~estraining

Order:

See "Abuse

Prevention

Order."

ate Actor: An individual working for the government or as an agent of the government. As used in this report,
II tate actor" typically refers to an individual working in, for, or in formal connection to, the Massachusettsfamily court

~

s stem, such as a judge, guardian ad litem, or probate probation officer (seeabove for definitions).

Introduction
1 10-minute video about the project and the tribunal is available through the Wellesley Centers for Women's publication office for
$ 5. To order, please call: +781-283-2510.
2

e project is currently being replicated by the Arizona Coalition against Domestic Violence.

3 niversal Declaration of Human Rights (UDHR), G.A. Res.217A (III), A/810 at 71, 1948;the International Covenant on Civil and
P litical Rights (ICCPR), G.A. Res.2200(A) (XXI), A/6316, 1966;the Convention against Torture and Other Cruel, Inhuman or
grading Treatment or Punishment, (CAT), G.A. Res.39/46, A/39/51, 1984;the Convention on the Elimination of All Forms of
D scrimination against Women (CEDAW), G.A. Res.34/180, A/34/46, 1979;the Convention on the Rights of the Child (CRC), G.A.
R s. 44/25, A/44/49,
193.

1989; and the Declaration on the Elimination

of Violence against Women (DEVAW),

G.A. Res. 48/104, A/48/49,

4 .5. Department of Justice,National Institute of Justice, Extent, Nature, and Consequencesof Intimate Partner Violence: Findings
fr m the National Violence against Women Survey, by P. Tjaden and N. Thoennes, July 2000,5.
5 .Heise, M. Ellsberg, and M. Gottmoeller, "Ending Violence against Women," Population Reports 24, no.4 (1999):1-44.
6

.5. Department of Justice,Bureau of Justice Statistics, Bureau of Justice Statistics 2000: At a Glance, by M. Henneberg, (2000),10.

7 ational Institute of Justice and Centers for DiseaseControl and Prevention, Prevalence,Incidence, and Consequencesof Violence
a ainst Women: Findings from the National Violence against Women Survey, by P. Tjaden and N. Thoennes, Nov.1998, 25.
8 .Langford, N. Isaac,and s. Kabat, "Homicide Related to Intimate Partner Violence in Massachusetts,"Homicide Studies 2, no.4
( 98): 353-377.
9 .E. Herman-Giddens et al., "Underascertainment of Child Abuse Mortality in the United States,"Journal of the American Medical
sociation 282, no.5 (1999):463-467.
1 U.S. Department of Justice,Bureau of Justice Statistics, Intimate Partner Violence, a special report to the Office of Justice Programs
b C. Rennison and s. Welchans,May 2000,5.
1 S. Adams, The Tragedies of Domestic Violence: A Qualitative Analysis of Civil Restraining Orders In Massachusetts,report
p epared for the Commonwealth of MassachusettsOffice of the Commissioner of Probation. Boston, 1995.
1 SeeG. H. Huges, "Psychological and Behavioral Correlates of Family Violence in Child Witnesses and Victims," American Journal
o Orthopsychology 58 (1988):77-90.Seealso s. M. Ross,"Risk of Physical Abuse to Children of Spouse Abusing Parents," Child
use and Neglect 20, no.7 (1996):589-598.
1 SeeP. Jaffe et al., "Emotional and Physical Health Problems of Battered Women," Canadian Journal of Psychiatry 31 (1986):626-629.
e also G. W. Holden and K. L. Ritchie, "Linking Extreme Marital Discord, Child Rearing, and Child Behavior Problems: Evidence
fr m Battered Women," Child Development 62 (1991):311-327;and J. R. Johnston, "High-Conflict Divorce;" Future of Children 4, no.1
( 94): 165-182.
1 R. J. Racusin, S. A. Copans, and P. Mills, "Characteristics of Families of Children Who Refuse Post-divorce Visits," Journal of
C inical Psychology 50, no.5 (1994):792-801.
1 D. L. Covington et al., "Preterm Delivery and the Severity of Violence during Pregnancy," Reproductive Medicine 46, no.12 (2001):
131-1039.
1 J. Gazmarian et al., "Prevalenceof Violence against Pregnant Women," Journal of the American Medical Association 275 (1996):
1 15-1920.Seealso J. Campbell, "Addressing Battering during Pregnancy: Reducing Low Birth Weight and Ongoing Abuse," Seminars
.Perinatology 19, no.4 (1995):301-306;and J. Campbell, C. Oliver, and L. Bullock, "The Dynamics of Battering during Pregnancy," in
E powering Survivors of Abuse: Health Care for Battered Women and Their Children, ed. J. Campbell (Thousand Oaks, Calif.: Sage
P blications, 1998),81-89.
1 L. Bancroft and J. G. Silverman, The Batterer as Parent: Addressing the Impact of Domestic Violence on Family Dynamics
ousand Oaks, Calif.: SagePublications, 2000),110-113.Seealso N.K.D. Lemon, "The Legal System's Responseto Children Exposed
t Domestic Violence," Future of Children 9, no.3 (1999):67-83;and N.K.D. Lemon, "Custody and Visitation Trends in the United
S ates in Domestic Violence Cases,"Journal of Aggression, Maltreatment, and Trauma 3, no.1 (2000):329-343.
1 C. C. Ayoub, R. M. Deutsch, and A. Maraganore, "Emotional Distress in Children of High-Conflict Divorce: The Impact of Marital
C nflict and Violence," Family and Conciliation Courts Review 37, no.3 (1999):297-314.
1 Bancroft and Silverman, The Batterer as Parent. Seealso J. B. Kelly, "Marital Conflict, Divorce, and Children's Adjustment," Child
d Adolescent Psychiatric Oinics of North America 7, no.2 (1998):259-271.
2 B. J. Hart, "Children of Domestic Violence: Risks and Remedies," in Minnesota Center against Violence and Abuse Etectronic
earinghouse, available online at <http:/ /www.mincava.umn.edu/hart/risks&r.htm>
(visited Oct. 6,2002), citing E. Stark and A.
F itcraft, "Women and Children at Risk: A Feminist Perspective on Child Abuse," International Journal of Health Services 18, no.1
( 988): 97-118;U.S. Department of Justice,Bureau of Justice Statistics, Preventing Domestic Violence against Women, a special report
b P. A. Langen and C. A. Innes, 1986;G. W. Bernard et al., "Till Death Do Us Part: A Study of Spouse Murder," Bulletin of the
erican Academy of Psychiatry and the Law 10 (1982):271-280.
2 L. H. Schafran, "Overwhelming Evidence: Reports on Gender Bias in the Courts," Trial (Feb. 1990):30.
Supreme Judicial Court of Massachusetts,Gender Bias Study of the Court System in Massachusetts(Boston: 1989),59.
2 Ibid., 59, 62.
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4 Other steps included (1) publishing a court conduct handbook that was distributed to all judges and court personnel and printed
the Lawyers Weekly; (2) coordinating a statewide judicial response system to provide emergency judicial intervention for
estraining order requests after court hours; (3) setting up domestic violence resource centers in 68 district courts and 14 counties
here the probate and family courts are located to provide information and literature on community services available to victims of
omestic violence; and (4) producing a videotape, titled For Your Protection: 209A, in several languages to educate victims about the
rocessof obtaining a restraining order.
5 Available training for judges includes (l)two-day team training sessionsending in professional development programs for judges
d plans to improve a particular court's response to domestic violence; (2) all-court conferenceson family violence; and
3) specialized Judicial Institute programs for judges on batterers as parents, criminal enforcement in domestic violence cases,
omestic violence and substanceabuse, and improving the court's response to domestic violence. (Theseprograms are also offered for
on-judge court personnel.) In addition, the courts have devoted some resources to training non-judge court personnel who interact
ith domestic violence cases.This has been done through one-day programs offered in various regions of the state, special seminars
n domestic violence for court employees, and an annual one-day program on the judicial response system that covers domestic
iolence issues.

6 Since 1994,the state budget's line item for domestic violence education for court personnel has been funded with only $100,000
ually.
7 This information was provided to the Battered Mothers' Testimony Project by a knowledgeable anonymous source.
8 Mass. Gen. Laws ch. 208, § 31A (1998).
9 The Legislature's most prominent recent work on domestic violence has been that of Senator Cheryl Jacqueswho, together with the
nate Committee on Post Audit and Oversight, released a report on the Massachusettsguardian ad litem program in March 2001.
at report placed a much-needed spotlight on the guardian ad litem system. SeeGuarding Our Children: A Review of
assachusetts'Guardian Ad Litem Program within the Probate and Family Court, available at:
http: j j www .state.ma.usjlegis jbills j stOI828.htm>.
0 This information was provided to the Battered Mothers' Testimony Project by a knowledgeable anonymous source.
1 The information in this paragraph on the status of court system reform was provided to the Battered Mothers' Testimony Project
y knowledgeable anonymous sources.
2 These numbers are approximate

and based on figures reported in the Supreme Judicial Court's fiscal-year 2000 and fiscal-year 2001

ual Reports on the State of the Massachusetts Court System.

3 Human ri~ts documentation typically has not followed research protocols. Rather, human rights documenters tend to conduct
.terviews WIth victims, witnesses, and state actors without using a standard interview guide. Some human rights documenters
udiotape their interviews, others rely on notes.
Barnstable, Berkshire, Bristol, Essex,Franklin, Hampden, Hampshire, Middlesex, Norfolk, Suffolk, and Worcester Counties.
5 Although the Women's Rights Network sent out approximately 40 surveys, an unquantifiable number of surveys were informally
hared within and between organizations. In some cases,as many as seven staff members from one organization submitted individual
esponsesto the survey. Thus, it is impossible to determine a precise response or return rate for the survey.
6 Respondents represented every major region of the state: Southeast Region (12), Boston Region (9), Central Region (6), Western
egion (3), and Northeast Region (1). Respondents represented the following types of agencies:battered women's programs, women's
enters, legal aid clinics, hospital-based women's and children's programs, family j community service centers, youth guidance
enters, and university-based women's programs. The positions respondents held at these agenciesinclude advocates at agencies
roviding services to battered women (9), management at agenciesproviding services to battered women (8), mental health
rofessionals working with battered women andj or their children (8), and lawyers for battered women (3).
7 Human rights documentation focuses on interviewing state actors who are suspected of committing human rights violations.
The Vision
of Human
Rights
8 Researchindicates that women are often at increased risk of violence by their batterers in the period immediately following
eparation, thereby heightening the family courts' responsibility to keep them safe through their custody and visitation orders. See,
.g., Hart, "Children of Domestic Violence," at <http:j jwww.mincava.umn.edujhartjrisks&r.htm>,
citing Stark and Flitcraft,
omen and Children at Risk," 97-118;Bureau of Justice Statistics, Preventing Domestic Violence against Women, and Bernard et al.,
, ill Death Do Us Part," 271-280.
Introduction
to Human
Rights
9 Amnesty International, "Respect,Protect, Fulfill Women's Human Rights," 4. Seealso A. Eide, "Report on the Right to Adequate
ood as a Human Right," E/Cn.4/Sub.2/1987/23, United Nations Commission on Human Rights, July 7,1987, para. 66-69.(Eide is
rmer U.N. Special Rapporteur on the Right to Food.)
Rhonda Copelon describes the government human rights obligation this way: "There are a number of dimensions to this positive
bligation. The right to be free from torture, for example, requires that Statesinstitute systemic preventive measures against official
.sconduct-training, monitoring, and sanctions, for example. The positive obligation also requires Statesto protect human rights
gainst private deprivation. Life, liberty and security of person, for example, must be protected against privately inflicted harm
ough investigation, punishment and preventive measures. ...This is in sharp contrast to the U.S. approach, which views positive
easuresas an optional matter for legislation.!1R. Copelon, "The Indivisible Framework of International Human Rights: A Source of
cial Justice in the U.S.," New York City Law Review 3, no.59 {1998):66.
Amnesty International, "Respect,Protect, Fulfill Women's Human Rights," 5.
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For a discussion of the State'spositive obligation to prevent and protect against partner and child abuse, seeG. K. Miccio, "With
1Due Deliberate Care: Using International Law and the Federal Violence against Women Act to Locate the Contours of State
sponsibility for Violence against Mothers in the Age of DeShaney," Columbia Human Rights Law Review 29 (1998):641.
SeeEide, "Report on the Right to Adequate Food," para. 66-69.

Amnesty International, "Respect,Protect, Fulfill Women's Human Rights," 4.
4 Copelon, "The Indivisible Framework of International Human Rights: A Source of Social Justice in the U.S.," 79.
Miccio, "With All Due Deliberate Care," 680.
4 Theserights are enshrined in numerous human rights laws and standards, including the Universal Declaration of Human Rights
( DHR), the International Covenant on Civil and Political Rights (ICCPR), the International Covenant on Economic, Social and
C ltural Rights (ICESCR),the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT),
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), the Convention on the Elimination of
A 1Forms of Discrimination against Women (CEDAW), and the Convention on the Rights of the Child (CRC).
The Inter-American Court of Human Rights issued a judgment in the caseof VeloisquezRodri~ez v. Honduras, which provides an
a thoritative interpretation of the international standard on States'responsibilities for acts coffilllltted by private individuals. Case
7 20, Inter-Am. C.H.R. 40, OEA/Ser.L./V./II.68, doc. 8 Rev.l (1986).For a discussion of this case,seeD. Shelton, "Private Violence,
P blic Wrongs, and the Responsibility of States,"Fordham International Law Journal 13 (1990):1.
4 R. Coomaraswamy, Report of the U.N. Special Rapporteur on Violence against Women, Its Causesand Consequences,U.N.
C mmission on Human Rights, 52nd Sess.,E/CN.4/1996/53 (1996),para. 33.
5 The Battered Mothers' Testimony Project recognizes that family courts do not have criminal jurisdiction to punish batterers.
H wever, family courts do have the power to refer criminal casesto appropriate forums and to sanction violence in other ways
ough their family court orders.
5 "StatesParties shall ensure that a child shall not be separated from his or her parents against their will, except when competent
a thorities subject to judicial review determine, in accordancewith applicable law and procedures, that such separation is necessary
fo the best interests of the child. Such determination may be necessaryin a particular casesuch as one involving abuse or neglect of
t child by the parents. ...States Parties shall respect the right of the child who is separated from one or both parents to maintain
p rsonal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests." CRC,
a. 9.
Human
Rights Violations
by the Massachusetts
Family
Courts
5 The Battered Mothers' Testimony Project recognizes that intimate partner abuse occurs in same-sexrelationships and that, in some
c es, women batter men. However, as described in our methodology , all of the participants in this project were women who had
en battered by a male partner .
5 Reported by 22/40 women interviewed.
5 37/40 women reported that they have "documented evidence" of abuse, such as medical records, police reports, and 209A
re training orders and affidavits.
5 Reported by 33/40 women interviewed.
5
5
c
5
5
6
6
6
6

Reported by 5/40 women interviewed.
Reported by 18/40 women interviewed. Women also described ways that their ex-partners neglected the children while in theIr
e and other examples of poor parenting.
Women described a wide ran!?eof behaviors that they felt amounted to psychological abuse and mistreatment of their children by
ir ex-partners prior to separation that were difficult to quantify with specificity .
Reported by 9/40 women interviewed.
Reported by 23/40 women interviewed.
Reported by 14/40 women interviewed.
Reported by 29/40 women interviewed.
Reported by 9/40 women interviewed.

6
6
6
6

Reported by 6/40 women interviewed.
Reported by 40/40 women interviewed.
Reported by 16/40 women interviewed.
Reported by 26/40 women interviewed.
Reported by 22/40 women interviewed.

Section I
6
7
7
7

Reported by 22/40 women interviewed.
Reported by 5/40 women interviewed.
Reported by 18/40 women interviewed.
Women described a wide ranQeof behaviors that they felt amounted to psychological abuse and mistreatment of their children by
eir ex-partners prior to separation that were difficult to quantify with specificity .
7 Reported by 33/40 women interviewed.
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74 Reported by 9/40 women interviewed.
75 Reported by 26/40 women interviewed.
76 Reported by 24/40 women interviewed.
77 Reported by 14/40 women interviewed.
78 Reported by 9/40 women interviewed.
796/40 women reported that their ex-partner kicked, hit, slapped or shoved them. 5/40 women reported that their ex-partner made
unwanted sexual advances on them, insisted on engaging in sex acts when they did not want to, raped them, insisted on having sex
after physically or emotionally hurting them, or retaliatea against them emotionally or physically if they refused sex.
0 Reported by 23/40 women interviewed.
1 Reported by 16/40 women interviewed.
2 Reported by 26/40 women interviewed.
3 Reported by 22/40 women interviewed.
Reported by 23/31 advocates surveyed.
5 Reported by 21/31 advocates surveyed.
6 Massachusettscustody evaluators and judges are not alone in dismissing the impact of partner abuse on children. "The law in
y states provides for evidence of intra-parental violence to influence custody decisions and visitation arrangements. Nonetheless,
ost of the studies of gender bias in the courts report that judges routinely ignore the issue or dismiss as insubstantial the impact of
arental violence on children in the household." Czapanskiy, "Domestic Violence, the Family, and the Lawyering Process,"247, 255.
urther, "these new statutes [that consider domestic violence in child custody decisions] are still inadequate becausethey fail to
onsider the detrimental impact of witnessing domestic violence. Specifically these statutes tend to require proof that parental
iolence has a direct impact on the child, which significantly limits the ways domestic violence can be considered in determining
hat is in the best interests of the child." M. A. Brown, "Child Custody in CasesInvalving Domestic Violence: Is It Really in the 'Best
terests' of Children to Have Unrestricted Contact with Their Mother's Abusers?" Journal of the Missouri Bar 57 (Nov.-Dec. 2001),302.
7 Reported by 18/40 women interviewed.
8 Reported by 3/40 women interviewed.
9 Reported by 38/40 women interviewed.
Reported by 33/40 women interviewed.
113/31 advocates surveyed named state actors'lack of knowledge about partner abuse in answer to the question: "What are the
ajor problems encountered by battered women when they litigate child custody and visitation issues against their abusive
x-partners in the Massachusettsfamily courts?" When asked to name the biggest problems with how state actors handle partner
buse, many survey respondents also named lack of knowledge about abuse and/ or minimization of abuse: 13/31 advocates reported
.s problem for probate probation officers (10 did not answer this question); 14/31 reported it for guardians ad litem (11 did not
swer this question); 12/31 reported it for the Department of Social Services (7 did not answer this question); and 8/31 reported it
or judges (8 did not answer this question).
2 5/40 women reported that state actors had failed or refused to investigate partner abuse; 9/40 women reported that state actors
d failed to investigate or consider their allegations of child abuse.
315/31 advocates surveyed answered no to this question; 8/31 said that the quality of guardian ad litem work varies; 8/31 did not
swer the question becauseof limited experience with guardians ad litem.
49/40 women reported that state actors had failed to look at or consider actual documentation of partner abuse; 6/40 women
eported that state actors had failed to take seriously documented evidence of child abuse.
5 This includes pre- and post-separation allegations of child sexual abuse.
6 Reported by 6/40 women interviewed.
7 Bancroft and Silverman, The Batterer as Parent, 84-86.Seealso A. Salter, Treating Child Sex Offenders and Victims: A Practical
uide (Newbury Park, Calif.: SagePublications, 1988);E. Leberg, Understanding Child Molesters: Taking Charge {Thousand Oaks,
alif.: SagePublications, 1997)[pagenos]; E. DeVoe and K. Faller, "The Characteristics of Disclosure among Children Who May Have
een Sexually Abused," Child Maltreatment 4, no.3 (1999):217-227.
8 In fact, research indicates that batterers are more determined to commit abuse after separation and may therefore use any available
pportunities to continue their behavior: "Abuse of children bya batterer is more likely when the marriage is dissolving, the couple
s separated,and the husband/ father is highly committed to continued dominance and control of the mother and children." Hart,
Children of Domestic Violence," at <http://www.mincava.umn.edu/hart/risks&r.htm>,
citing L. H. Bowker, M. Arbitell, and J. R.
cFerron, "On the Relationship between Wife Beating and Child Abuse," in Perspectives on Wife Abuse, ed. K. Yllo and M. Bograd
Newbury Park, Calif.: SagePublications, 1988).
The propensity for batterers to physically abuse children has been established in numerous studies, but most extensively by Straus
a large-scalestudy involving over 6,000subjects. M. Straus, "Ordinary Violence, Child Abuse, and Wife-Beating: What Do They
ave in Common?" in Physical Violence in American Families, ed. M. Straus and R. Gelles (New Brunswick, N.J.: Transition, 1990),
03-424.The propensity for batterers to sexually abuse children has also been established in various studies. SeeL. Bancroft and M.
iller, "The Batterer as Incest Perpetrator," in Bancroft and Silverman, The Batterer as Parent Thousand Oaks, Calif.: Sage
ublications, 2002),84-86.
00 Mass. Gen. Laws ch. 208, § 31A (1988).
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1 1 Ibid.
1 2 "Sincewoman and child abuse by husbands and fathers is instrumental. ..[in] subjugating, controlling, and isolating when a
man has separated from her batterer and is seeking to establish autonomy and independence from him, his struggle to control and
d minate her may increase and he may turn to abuse and subjugation of the children as a tactic of dominance and control of their
ther," Hart, "Children of Domestic Violence," at <http:/ /www.mincava.umn.edu/hart/risks&r.htm>.
1 3 Some of the judges explicitly talked about their reliance on the Children and the Law project at MassachusettsGeneral Hospital.
1 Like Massachusetts,New Jerseyand New York have clear statements of public policy designed to protect victims of domestic
v' lence. However, ". ..judicial enforcement of those protections is often influenced by a common law heritage and cultural
st reotypes which treat wives as the property of their husbands, sanction wife abuse, and assume that women provoke the attacks
d enjoy the pain." L.H. Schafran, "Documenting Gender Bias in the Courts: The Task Force Approach," Judicature 70 (1987):280,283.
1 5 Coomaraswamy, Report on Violence against Women, para. 44. Also, in A v. United Kingdom, the European Court of Human
ghts held the United Kingdom responsible for failing to protect a child from his abusive stepfather, stating that the State had
v. lated the child's right to be free from torture and inhuman or degrading treatment or punishment. For further discussion of. family
v' lence as a form of torture, seeE, Grdinic, "Application of the Elements of Torture and Other Forms of Ill- Treatment, As Defmed by
European Court and Commission of Human Rights, to the Incidents of Domestic Violence," Hastings International and
C mparative Law Review 23, no.217 (2000),217-260;D. Q. Thomas and M. E. Beasley, "Domestic Violence as a Human Rights Issue,"
A bany Law Review 58 (1995):1119;R. Copelon, "Recognizing the Egregious in Everyday Life: Domestic Violence as Torture,"
C lumbia Human Rights Law Review 25 (1994):291.
1 6 The Inter- American Court of Human Rights issued a judgment in the caseof VelcisquezRodriguez v. Honduras, which provides
authoritative interpretation of the international standard on States'responsibilities for acts committed by private individuals. Case
7 20, Inter-Am. C.H.R. 40, OEA/Ser.L./V./II.68, doc. 8 Rev. 1 (1986).For a discussion of this case,seeD. Shelton, "Private Violence,
P blic Wrongs, and the Responsibility of States,"Fordham International Law Joumal13 (1990):1.
1 7 R. Coomaraswamy, Report of the U.N. Special Rapporteur on Violence against Women, Its Causesand Consequences,U.N.
C mmission on Human Rights, 52nd Sess.,E/CN.4/1996/53 (1996),para. 33.
1 8 "StatesParties shall ensure that a child shall not be separated from his or her parents against their will, except when competent
a thorities subject to judicial review determine, in acc;ordancewith applicable law and procedures, that such separation is necessary
f the best interests of the child. Such determination may be necessaryin a particular casesuch as one involving abuse or neglect of
child by the parents
StatesParties shall respect the right of the child who is separated from one or both parents to maintain
p rsonal relations and direct contact with both parents on a regular basis, except if it is contrary to the child's best interests." CRC, art. 9
1 942 U.S.C. § 13981(b)(1994,2000).
1 0 G. K. Miccio, "With All Due Deliberate Care," 675.
1 1 Ibid., 675-676.
1 242 U.S.C. § 67 et seq.
1 3 Mass. Gen. Laws ch. 208, § 31A (1998).
1 Massachusetts'child custody law also provides guidelines for considering children's welfare in custody disputes: "In making an
o er or judgment relative to the custody of children, the rights of the parents shall, in the absenceof misconduct, be held to be equal,
d the happiness and welfare of the children shall determine their custody. When considering the happiness and welfare of the
c "Id, the court shall consider whether or not the child's present or past living conditions adversely affect his physical, mental, moral
o emotional health." Mass. Gen. Laws ch. 208, § 31A (1998).
1 5 Mass. Gen. Laws ch. 208, § 31A (1998).
1 6 Custody of Vaughn, 422 Mass. 590,664 N.E.2d 434 (1996).
1 7 Mass. Gen. Laws ch. 209A (1991).
1 8 Mass. Gen. Laws ch. 265, § 13A (2002).
1 9 Mass. Gen. Laws ch. 265, § 43 (1992),
Section II
1 0 One woman, Jessica,reported to us that she felt discriminated against by the judge in her casebecauseshe is disabled: "I'd say
t t [the judge] discriminated against me as a battered woman and as a disabled woman, and he has discriminated against the
c ldren as disabled children with special needs. I wasn't going to be able to care for the kids, I couldn't drive, which was a lie. You
ow, all of that."
1 1 Reported by 23140 women interviewed.
1 Reported by 21140 women interviewed.
1 Supreme Judicial Court, Gender Bias Study, 59.
1 Reported by 3140 women interviewed.
1
B
"I
1
1

For a discussion of the ability of batterers to appear calm and in control in public seeN. Jacobsenand J. Gottman, When Men
tter Women: New Insights into Ending Abusive Relationships (New York: Simon and Schuster, 1998)[pageno]. Seealso D. Adams,
entifying the Abusive Husband in Court: You Be the Judge," Boston Bar Journal, Ouly-Aug. 1989):23-25.
6 Reported by 28140 women interviewed.
7 Reported by 13140 women interviewed.
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Section III
45 Reported by 32/40 women interviewed.
46 This behavior also implicates women's due process rights as discussed in Section IV.
47 This casealso is discussed in other sections of this report, including Sections I and II.
48 Reported by 18/40 women interviewed.
49 The various state task forces assigned to study gender bias in the courts found that ". ..the disrespect and devaluation
xperienced by white women is even more pronounced for women of color." L. H. Schafran, "Gender Equality in the Courts: Still on
e Judicial Agenda," Judicature 77 (1993):110.
50 "[M]etaphorical re-battering is well documented in state court gender bias reports, For example, many protection order statutes
rovide that judges may award temporary financial relief, yet judges are reported to routinely deny such relief." Czapanskiy,
'Domestic Violence, the Family, and the Lawyering Process,"247, 253.
51 Supreme Judicial Court Rule 3:09.
52 Supreme Judicial Court Rule 3:09.

Section IV

53 Reported by 18/40 women interviewed.
54 The gender bias aspect of this problem is discussed in greater depth in the Section II.
55 Supreme Judicial Court Rule 3:09.
56 Reported by 15/40 women interviewed.
57 American Bar Association Center on Children and the Law, The Impact of Domestic Violence on Children: A Report to the
resident of the American Bar Association (Washington, D.C.: American Bar Association, 1994).
58 Reported by 6/40 women interviewed.
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1 !~ Guidelines for Judicial Practice, § 12.05commentary (Supreme Judicial Court of Massachusetts).
1 ' Reported by 12/40 women interviewed.
1 ~1Reported by 3/40 women interviewed.
1 ,2 Reported by 15/40 women interviewed.
1 ,3 The evidence to support the successof batterer intervention programs can be found in E. Gondolf, Batterer Intervention Systems
( Ihousand Oaks, Calif.: SagePublications, 2001).
1 ~ "Each State Party shall ensure that any individual who alleges he has been subjected to torture in any territory under its
j irisdiction has the right to complain to, and to have his casepromptly and impartially examined by, its competent authorities. ..."
lI\T, art. 13.
1 ~5CRC, art. 19.
1 ~6G. K. Miccio, "Notes from the Underground: Battered Women, the State, and Conceptions of Accountability." Harvard Women's
L ~w Journal 23, no.133 (2000):166.
1 r7 Supreme Judicial Court Rule 3:09.

Section v
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t fe same social protection," UDHR, art. 25.
1 ~3'fhese observations have been made by both the Sierra Club Legal Defense Fund and the California Anti-SLAPP Project in various
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1 ~ Mass. Gen. Laws ch. 231, § 59H (2002).
1 ~5Fabre v. Walton, 436 Mass. 517,766 N.E.2d 474 (2002),
1 ~6Supreme Judicial Court Rules 3:07, Rule 3.1
1 ~7SeeMass. Gen. Laws ch. 211, § 10 (2000)and ch. 231, §6F (2002)regarding costs.
1 8 For a discussion of the likelihood of batterers to seek custody, seeAmerican Psychological Association Presidential Task Force on
'olence and the Family, Violence and the Family (Washington, D.C.: American Psychological Association, 1996),Seealso M. Liss and
.B. Stahly, "Domestic Violence and Child Custody," in Battering and Family Therapy: A Feminist Perspective, ed. M. Hansen and
.Harway (Newbury Park, Calif.: SagePublications, 1993),175-197;and L. Walker and G. Edwall, "Domestic Violence and
etermination of Visitation and Custody in Divorce" in Domestic Violence on Trial: Psychological and Legal Dimensions of Family
.olence,ed. D. J. Sonkin (New York: Springer, 1987),127-152.
9 Supreme Judicial Court, Gender Bias Study, 59.
~ Ibid.
~1For a discussion of this phenomenon seeS. Lloyd and B. Emery, The Dark Side of Courtship: Physical and Sexual Aggression
~ewbury Park, Calif.: SagePublications, 2000).
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1~2 Reported by 23/40 women interviewed.
1 3 Reported by 9/40 women interviewed.

1 4 Reported by 15/40 women interviewed.
1 5 Reported by 15/40 women interviewed.
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